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The Enforceability and Applicability of  
a Statute of Limitations in Arbitration

Craig P. Miller and Laura Danysh

A rbitration clauses within 
franchise agreements typ-
ically identify the forum 

in which future disputes will be 
resolved. Although many fran-
chise agreements contain choice 
of law provisions, they rarely con-
tain language specifying which 
state statute of limitations, if any, 
will apply to the dispute. The 
absence of such language, much 
to the surprise of the parties to 
these agreements, may lead to a 
court or arbitral ruling that stat-
utes of limitations do not apply to 
the parties’ dispute.

Equally surprising to the par-
ties may be who is determined to 
be the decision maker on statutes 
of limitations. Specifically, before 
the issue of whether a party can 
rely on a statute of limitations as a 
defense in arbitration is decided, a 
determination must be made as to 
whether a court or the arbitrator 
will resolve the issue.

Why is a statute of limitations defense enforceable in court 
but not in arbitration? And why is there conflict over whether 
a court or an arbitrator determines the enforceability of a 
statute of limitations defense in arbitration? To answer these 
questions, a review of the significant differences that exist 
between the court process and the arbitration process is 
appropriate. The key features of the arbitration process can 
be summarized as follows:

•	 The purpose of arbitration is to promote speed and effi-
ciency;

•	 Arbitrators are not bound by formal rules of procedure 
and evidence;

•	 Discovery is generally limited in arbitration (e.g., depo-
sitions are often not permitted or are limited in number, 
and written interrogatories are generally not allowed);

•	 Arbitrators are not required to sacrifice speed and/or 
informality in order to permit a party to introduce every 
piece of relevant evidence; and

•	 Arbitrators will often favor the broad principles of “jus-
tice and equity” at the expense of the “law.”

Given that the stated purpose of arbitration is to promote 
speed and efficiency, and not to be preoccupied with formal 
rules, it should not come as a surprise that statute of limita-
tions defenses are not presumptively enforceable in arbitra-
tion. As discussed more thoroughly below, a statute of 
limitations may only apply in arbitration in limited circum-
stances, such as when (1) a state statute expressly provides for 
their applicability, (2)  a state statute implicitly provides for 
their applicability, or (3) the parties expressly agree, by con-
tract, that they will be applied in arbitration. Further, because 
of the strong policy favoring arbitration, it is also not surpris-
ing that, absent a clear intent from the parties otherwise, the 
arbitrator is the decision maker on the applicability of statute 
of limitations.

This article will discuss and examine (1) whether statute of 
limitations issues are presumptively arbitrable, (2) whether the 
arbitrability of a statute of limitations issue is affected by a 
choice of law clause selecting the law of a state that provides 
for judicial determination of statute of limitations issues, 
(3) the limited circumstances in which a statute of limitations 
defense may be applied and enforced in arbitration, and 
(4) whether a provision in a franchise agreement that attempts 
to modify a statutory limitations period is enforceable.

Who Decides the Applicability of Statute 
of Limitations Periods?
One of Congress’s stated purposes in enacting the Federal 
Arbitration Act (FAA) was to move parties “out of court and 
into arbitration as quickly and easily as possible.”1 Since the 
enactment of the FAA, the Supreme Court has without 
exception supported arbitration, which has led to a dramatic 
increase in the number and scope of arbitrations. Corre-
spondingly, however, there has been an increase in the amount 
of litigation over whether parties have agreed to arbitrate cer-
tain issues, such as the timeliness of claims. Although arbitra-
tion is intended to provide an efficient mechanism for resolving 
disputes, too often the parties engage in extensive litigation 
over the proper forum for resolving their dispute. This trend is 
evidenced by the increasing number of disputes that arise 
over whether parties have agreed to arbitrate the applicability 
of time bars or have instead intended those decisions to be 
made by a court. The conflicts over statute of limitations 
issues have undermined Congress’s goal of moving parties 
into arbitration, as parties often spend substantial time and 
money in court litigating this and other preliminary issues.

Although the Supreme Court has long had a liberal policy 
favoring arbitration agreements, the question of whether the 
parties have submitted a particular dispute to arbitration—
that is, the question of arbitrability (the threshold issue that 
must be decided by a court before there can be any arbitra-
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ing dispute. Parties who have agreed to arbitrate a given subject 
most likely intended and expected that the arbitrator will 
resolve all issues that arise concerning that subject. If the par-
ties intended otherwise, presumably they would have clearly 
expressed their contrary intent in the franchise agreement.16

From a common sense perspective, where the parties have 
clearly agreed to arbitrate the subject of the underlying dis-
pute, it is unlikely that they intended other issues related to 
the dispute, such as the timeliness of the submission of the 
claim, to affect the “arbitrability” of the dispute. Such intent 
is particularly unlikely where the arbitration clause is broad in 

scope.17 In addition, statute of limitations issues are often 
inextricably intertwined with the underlying facts of the case. 
This can make it difficult to resolve a statute of limitations 
defense except in the context of the final arbitration hearing.18 
Therefore, it makes sense to have an arbitrator, and not a 
court, decide issues of timeliness.

Choice of Law Provisions May Affect the  
Arbitrability of Statutory Time Bars
As noted, franchise agreements are often silent or unclear as 
to the scope of the parties’ intention to arbitrate a statute of 
limitations defense. In such instances, parties often attempt to 
rely on a contractual choice of law provision to demonstrate 
that the parties intended, through their general choice of a 
state’s law, to adopt law requiring that a court, and not the 
arbitrator, decide the issue of whether statute of limitations 
are applicable in arbitration.19 This has the potential effect of 
creating tension between the franchise agreement’s arbitra-
tion provision and its choice of law provision.

For example, § 7502(b) of the New York Civil Practice Law 
and Rules is one of the few state statutes that provides thresh-
old statute of limitations issues are for a court to decide. This 
statute provides, in pertinent part:

If, at the time that a demand for arbitration was made or a 
notice of intention to arbitrate was served, the claim sought to 
be arbitrated would have been barred by limitation of time 
had it been asserted in a court of the state, a party may assert 
the limitation as a bar to the arbitration on an application to 
the court . . . .

If the parties clearly intend that a  
particular issue be resolved by the  

courts before there is any duty 
to submit to arbitration, then 
the courts should respect that 
intent by deciding the issue.

tion)—is an issue for a court to decide.2 “Unless the parties 
clearly and unmistakably provide otherwise, the question of 
whether the parties agree to arbitrate is to be decided by the 
Court, not the arbitrator.”3

An area of uncertainty, however, is whether the applicability 
of a statute of limitations or time bar defense in arbitration is 
an issue that is presumptively arbitrable. The Supreme Court 
has stated that “the FAA’s primary purpose [is to] ensur[e] that 
private agreements to arbitrate are enforced according to their 
terms.”4 Thus, in deciding whether the timeliness of a claim in 
arbitration is an issue for a court or an arbitrator to decide, the 
fundamental question is whether the parties intended the time 
bar to be an “arbitrability” issue.5 After all, the intent of the 
parties generally controls what is to be arbitrated.6

If the parties clearly intend that a particular issue be 
resolved by the courts before there is any duty to submit to 
arbitration, then the courts should respect that intent by 
deciding the issue.7 Therefore, if an arbitration agreement 
clearly and unequivocally states that any statute of limitations 
defense shall be determined by a court, and not an arbitrator, 
the intent of the parties should be honored. On the other 
hand, if it is ambiguous whether the parties intend a given 
issue to be an “arbitrability” issue, the court should attempt 
to make a sensible determination about their intent.8 In mak-
ing such an inquiry, the court should construe the parties’ 
intentions “generously” in favor of arbitrability.9 In other 
words, any ambiguity regarding the parties’ intent should be 
resolved in favor of arbitration.10

Case law demonstrates that there is a presumption that it is 
up to an arbitrator, and not a court, to decide time bars and 
statute of limitations issues.11 Illustrative of this presumption is 
Conticommodity Services v. Philipp & Lion, where Conticom-
modity moved to stay arbitration on the ground that Philipp’s 
demand for arbitration was untimely under the one-year limita-
tion period incorporated in the parties’ agreement. Philipp 
responded that the timeliness of its demand for arbitration was 
an issue for the arbitrator, and not the court, to decide.12 Rely-
ing upon the strong public policy favoring arbitration, the Sec-
ond Circuit agreed, holding that “the arbitrator, not the court, 
should determine the effect of the one-year limitation.”13

Under Conticommodity, if  (1) the parties have entered into 
a valid arbitration agreement and (2)  the arbitration agree-
ment covers the subject matter of the underlying dispute, it 
will be presumed that the parties agreed to have an arbitrator 
decide all the remaining issues necessary to reach a decision 
on the merits of the dispute, including any issues regarding 
the application of a statute of limitations.14 Put differently, the 
signing of a valid agreement to arbitrate the merits of a fran-
chise dispute presumptively pushes the parties across the 
“arbitrability” threshold. It is then presumed that other issues 
relating to the dispute, such as a statute of limitations defense, 
are for the arbitrator to decide.15

The presumption that an arbitrator, and not a court, deter-
mines whether a statute of limitations defense may be applied 
in arbitration is consistent with both the federal policy favoring 
arbitration and common sense about the likely intent of parties 
who have agreed to arbitrate the subject matter of the underly-
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In New York, where “parties broadly agree[] to arbitrate 
‘any controversy’ arising from their contracts, they may—as 
with any contract—add qualifications to that clause by pro-
viding that New York law will govern the agreement and its 
enforcement.”20 Moreover, under New York law, contracting 
“parties are at liberty to include a choice of law provision in 
their agreement” expressing an intention to have the courts 
determine statute of limitations issues.21 Thus, a choice of law 
provision in a franchise agreement that states New York law 
shall govern both the “the agreement and its enforcement” 
adopts as “binding New York’s rule that threshold Statute of 
Limitations questions are for the courts” to determine.22

It is easy to see how a New York choice of law provision 
can conflict with an arbitration provision when deciding who 
should resolve a statute of limitations issue. A choice of law 
provision in a franchise agreement that states “the validity, 
effect, interpretation and enforcement of this Agreement shall 
be governed by the laws of the State of New York” may be in 

conflict with that franchise agreement’s arbitration provision 
that states that “any dispute, controversy, or claim arising out 
of or relating to the Agreement, or the breach, termination or 
validity thereof . . . shall be finally settled or determined by 
arbitration in accordance with the rules of the American 
Arbitration Association.” The latter provision supports the 
position that any disagreements arising out of the franchise 
agreement, which would include disputes about whether a 
claim in arbitration is time barred as well as disputes about 
who should decide whether the time bar should be applied, 
shall be decided by the arbitrator. The former provision cuts 
the other way, suggesting that because a party can assert a 
statute of limitations defense in court as a bar to arbitration, 
a party is permitted to have a court decide timeliness issues.23 
The provisions are arguably in conflict because if the former 
provision permits a court to decide the timeliness of a claim, 
then the timeliness dispute would not be “finally settled or 
determined by arbitration,” contrary to the latter provision.

Notwithstanding a potential conflict between an arbitra-
tion provision and a choice of law provision in a franchise 
agreement, courts have held that a choice of law provision will 
generally not impute an intention on the part of the parties to 
have the courts determine the issue of whether a claim has 
been timely asserted.24 This, of course, is because of the FAA’s 
broad policy favoring arbitration and, in the absence of clear 

language otherwise, all controversies, including issues of 
timeliness, are to be resolved by the arbitrator.25 Thus, if there 
does not exist a specific and clear statement from the parties 
to a franchise agreement that the issue of whether a claim is 
time barred should be withheld from the arbitrator, the issue 
of timeliness will rest with an arbitrator and not the court.26

Illustrative of this point is Bechtel Do Brasil Construcoes 
Ltda. v. UEG AraucAria Ltda.,27 in which Bechtel sought to 
stay an arbitration commenced by UEG, arguing that UEG’s 
claims for breach of contract, negligence, and fraud were time 
barred under both Brazilian and New York law. In support of 
its motion to stay the arbitration, Bechtel argued that 
§ 7502(b) prevented the arbitrator from deciding the issue of 
whether defendant’s claims were time barred. The district 
court determined that under the section, it had the authority 
to determine the statute of limitations issue.28 The court held 
that, although the “scope of arbitrable issues” is normally one 
reserved for the arbitrators themselves, the choice of law 
clause in the party’s contract evidenced their selection of New 
York law, which permits the court to decide the timeliness of 
an action.29

On appeal, the Second Circuit reversed and found that 
the district court had erred in deciding the statute of limita-
tions issue. The Second Circuit determined that “the provi-
sions in question do not modify the parties’ fundamental 
and broad commitment to arbitrate any dispute relating to 
the agreement.”30 The court of appeals found it significant 
that the contractual provision did not specifically mention 
“timeliness” and, as a result, determined that it was “pre-
sented with no clear statement that a statute of limitations 
defense should be withheld from the arbitrator.”31 In sum, 
the Second Circuit concluded that although the agreements 
“could be read to include C.P.L.R. 7502(b),” that conclusion 
was not “without doubt,” especially since the agreements 
did not expressly commit issues related to “enforcement” to 
the courts.32 An ambiguity of this sort “must be resolved in 
favor of arbitration.”33

Do Choice of Law Clauses Trump Arbitration?
Bechtel is consistent with Mastrobuono v. Shearson Lehman 
Hutton, Inc.,34 where the agreement at issue included a choice 
of law provision that specified the agreement was to be gov-
erned by New York law. The agreement also contained an 
arbitration provision that required any controversy to be arbi-
trated in accordance with the NASD rules.35 The brokerage 
house contended that the choice of law provision evidenced 
the parties’ intent to exclude punitive damages from arbitra-
tion because an arbitrator may not award punitive damages 
under New York law. The Supreme Court disagreed and held 
that a choice of law provision, without more, cannot impute a 
specific intent to the parties to exclude punitive damages.36 
The Court’s ruling was premised, in large part, on the “nation-
al policy favoring arbitration.”37

Does this mean that a choice of law provision should be 
ignored? No, obviously not. However, courts are generally in 
agreement that a generic choice of law clause, standing alone, 
is insufficient to support a finding that contracting parties 

Given that the purpose of arbitration 
is to promote efficiency and speed, it 

should not come as a surprise that 
statute of limitations defenses are not 

presumptively enforceable.

Published in Franchise Law Journal, Volume 32, Number 1, Summer 2012. © 2012 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof 
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



    Summer 2012    ■    Franchise Law Journal    29 

intended to have a court, and not an arbitrator, determine 
statute of limitation issues. As noted by the Supreme Court in 
Mastrobuono, a New York choice of law provision, when 
accompanied by a broad arbitration provision, “encompasses 
substantive principles that New York courts would apply, but 
not . . . special rules limiting the authority of the arbitrators.”38 
The choice of law provision is merely “a substitute for the 
conflict‑of‑laws analysis that otherwise would determine what 
law to apply to a dispute arising out of the contractual rela-
tionship.”39 It is insufficient, by itself, to demonstrate an intent 
of the parties to depart from the FAA’s default rules and 
strong policy favoring arbitration.40 These cases do, however, 
leave open the possibility that a party could rely on a choice 
of law provision, in conjunction with additional language in 
the franchise agreement, to demonstrate that it was the intent 
of the parties to have the court—and not an arbitrator—
decide statute of limitations issues.

Statutes of Limitations Are Enforceable in 
Arbitration Only in Certain Circumstances
After determining whether a court or an arbitrator will decide 
if a claim is time barred, the next step is to decide whether a 
statute of limitations defense is even applicable in arbitration. 
There are generally three circumstances in which a statute of 
limitations may be applied to a claim brought in arbitration: 
(1) where state law expressly provides that a statute of limita-
tions is enforceable in arbitration, (2) where state law implicitly 
provides that a statute of limitations is enforceable in arbitra-
tion, or (3) where the parties expressly agree, by contract, that a 
statute of limitations is enforceable in arbitration.

The first circumstance under which a statute of limitations 
may apply in arbitration is where state law expressly provides 
for their application.41 For example, New York and Georgia 
are the only two states known by the authors to have statutes 
that specifically bar a claim from being brought in arbitration 
if it cannot be brought in court.42 Georgia’s statute specifi-
cally provides:

(a) If a claim sought to be arbitrated would be barred by limi-
tation of time had the claim sought to be arbitrated been 
asserted in court, a party may apply to the court to stay arbi-
tration or to vacate the award, as provided in this part. The 
court has discretion in deciding whether to apply the bar. A 
party waives the right to raise limitation of time as a bar to 
arbitration in an application to stay arbitration by that party’s 
participation in the arbitration.

(b) Failure to make this application to the court shall not pre-
clude a party from asserting before the arbitrators limitation 
of time as a bar to the arbitration. The arbitrators, in their 
sole discretion, shall decide whether to apply the bar. This 
exercise of discretion shall not be subject to review of the 
court on an application to confirm, vacate, or modify the 
award except upon the grounds hereafter specified in this part 
for vacating or modifying an award.43

Similarly, New York’s statute states:

If, at the time that a demand for arbitration was made or a 
notice of intention to arbitrate was served, the claim sought to 
be arbitrated would have been barred by limitation of time had 
it been asserted in a court of the state, a party may assert the 
limitation as a bar to the arbitration on an application to the 
court as provided in section 7503 or subdivision (b) of section 
7511. The failure to assert such bar by such application shall 
not preclude its assertion before the arbitrators, who may, in 
their sole discretion, apply or not apply the bar. Except as pro-
vided in subdivision (b) of section 7511, such exercise of discre-
tion by the arbitrators shall not be subject to review by a court 
on an application to confirm, vacate or modify the award.44

These statutes give assurance to parties that when a dispute 
is arbitrated in New York or Georgia, and the procedural law 
of one of those states applies, any claim that would be barred 
in court would also be barred in arbitration. When drafting 
an arbitration provision, it is important to consider including 
a choice of law provision that applies the law of a state that 
expressly allows the parties to enforce a statutory limitations 
period in arbitration.

The second circumstance in which a statute of limitations 
may apply in arbitration is where the application is implicit in 
the statutory language that governs the dispute.45 Although a 
state statute may not expressly provide for their application, 
the language of a state statute may implicitly allow for a stat-
ute of limitations defense to be enforced in arbitration. For 
example, many statutes of limitation—such as Minnesota 
Statute § 541.05—are expressly limited to “actions”:

Subdivision 1. Six-year Limitation. Except where the Uniform 
Commercial Code otherwise prescribes, the following actions 
shall be commenced within six years: (1) upon a contract or 
other obligation, express or implied, as to which no other 
limitation is expressly prescribed . . .46

Much like similar statutes from other states, the clear lan-
guage of the Minnesota statute states that contract “actions” 
shall be commenced within six years. The statute is silent as to 
whether it also applies to arbitrations. The issue then becomes 
whether the term “action” encompasses and includes “arbi-
tration” for statute of limitations purposes. This is an impor-
tant analysis that should be considered and conducted by all 
drafters of franchise agreements because it may help dictate 
the state law chosen by the parties to govern their relationship 
or applicable contract.

Numerous courts across the country have concluded that 
arbitrations are not “actions.”47 For example, in Carpenter v. 
Pomerantz, the defendant filed a demand for arbitration 
approximately six-and-a-half years after his employment rela-
tionship with the plaintiff ended. The plaintiff moved to stay 
the arbitration on the ground that the defendant’s claims were 
time barred by Massachusetts’ six‑year limitation period for 
contract claims. The trial court stayed the arbitration and 
held that by failing to assert his claims within the six-year 
limitation period, the defendant lost his rights to demand 
arbitration.
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On appeal, the appellate court noted that neither the 
American Arbitration Association rules nor the underlying 
employment agreement provided a time within which a 
demand for arbitration must be made.48 The court also noted, 
after reviewing the specific language of the applicable statute 
of limitations, that the statute referred to “actions” and not 
arbitrations.49 The court went on to state that when referring 
to “statutes of limitations, the word ‘action’ has been consis-
tently construed to pertain to court proceedings.”50 Based 
upon its analysis, the appellate court reversed the order stay-
ing the arbitration and concluded that the defendant had not 
waived his right to arbitration. The court also held that the 
question of the timeliness of defendant’s demand was a mat-
ter for the arbitrator to decide.51

Similarly, in Har-Mar, Inc. v. Thorsen & Thorshov, Inc., the 
Minnesota Supreme Court found that 

[b]ased upon the special nature of arbitration proceedings and 
both the statutory and common-law meaning of the term 
‘action,’ we feel compelled to hold that [Minn. Stat. § 541.05(1)] 
was not intended to bar arbitration of Thorsen’s fee dispute 
solely because such claim would be barred if  asserted in an 
action in court.52 

Following Har-Mar, the Minnesota Court of Appeals 
held in Vaubel Farms, Inc. v. Shelby Farmers Mutual that 
“because arbitration proceedings are not ‘suits’ because they 
are not proceedings in a court of law, the district court prop-
erly determined that the two-year contractual limitation for 
‘suits’ is inapplicable to this arbitration proceeding.”53

The results have been similar in other jurisdictions. Other 
states that have addressed the issue of whether an arbitration 

is an action include California, Connecticut, Idaho, Indiana, 
Maine, Massachusetts, Michigan, North Carolina, and Wash-
ington. Courts in these states have all determined that an 
action is limited to a judicial proceeding, which does not 
include arbitration.54 Presumably, courts have reached this 
conclusion after determining that if the legislature had 
intended that “actions” include arbitrations, a simple defini-
tion could have been adopted.

The impact of these decisions is that many claims that were 
previously considered barred by state statute of limitations pro-
visions may, in fact, be viable claims in arbitration. This has the 

effect of subjecting parties against whom the subject claims are 
made to uncertainty and an increased risk of liability.

To avoid the risk that a statute of limitations would not be 
applied in arbitration, the franchise agreement should 
expressly incorporate the statute of limitations. Alternatively, 
of course, the clause requiring arbitration can be eliminated 
from the contract, leaving the parties to resort to a civil action 
to resolve their dispute.

The third circumstance in which a statute of limitations 
may be applied in arbitration is where the parties’ franchise 
agreement expressly so provides.55 To eliminate the risk of not 
having a statute of limitations applied in arbitration, an agree-
ment can specify—as part of the arbitration clause or other-
wise—that the statute of limitations of a specific state shall 
apply or set forth a specific limitations period.56 Including 
such language in an arbitration provision is prudent until 
appropriate legislation is enacted that specifically states that 
proceedings that would otherwise be time barred in court are 
similarly barred in arbitration.

Modification of Statutory Time Limits  
May Be Void as Against Public Policy
Over a hundred years ago, in Baltimore & O.S.R. Co. v. Voigt, 
the Supreme Court discussed the concept of public policy in 
contract law. The Baltimore Court stated

[i]t must not be forgotten that the right of private contract is 
no small part of the liberty of the citizen, and that the usual 
and most important function of courts of justice is rather to 
maintain and enforce contracts, than to enable parties thereto 
to escape from their obligation on the pretext of public policy 
unless it clearly appears that they contravene public right to 
the public welfare.57

Notwithstanding the Supreme Court’s directive that con-
tracts between parties should be enforced, courts have gone in 
different directions on whether parties can agree to alter a 
statute of limitations period.

Generally, unless otherwise voided by public policy, parties 
may contractually shorten a statute of limitations time period 
as long as the modified time period is reasonable. For exam-
ple, in Garrison v. Bally Total Fitness Holding Corp., an Ore-
gon federal court held that the parties’ contractual provision 
that shortened the statute of limitations period to eighteen 
months was reasonable.58 The plaintiffs in Garrison contended 
that the eighteen-month limitation should be void as a matter 
of public policy. The district court disagreed and indicated 
that so long as the time frame is reasonable, Oregon courts 
will uphold the parties’ agreement to shorten the time frame 
to bring a cause of action.59 Many courts in other states—
including Alaska, California, Colorado, Hawaii, Illinois, New 
Hampshire, Pennsylvania, Utah, Washington, and Wyo-
ming—have similarly allowed contracting parties to shorten a 
statute of limitations period.60

Not all states will allow parties to circumvent a legislated 
limitations period. In many states, if a contract seeks to define 
a specific limitations period and that time period is shorter 

Notwithstanding the Supreme Court’s  
directive that contracts should be  

enforced, courts have gone in different 
directions as to whether parties can 
agree to alter a liminations period.
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than the applicable state’s limitations period, it may be void as 
against public policy. For example, Florida Statute §  95.03 
states that “[a]ny provision in a contract fixing the period of 
time within which an action arising out of the contract may 
be begun at a time less than that provided by the applicable 
statute of limitations is void.”61

The Florida statute was applied in Randall v. Lady of Amer-
ica Franchise Corp.,62 to prevent a franchisor from relying upon 
a two-year limitations period contained in the franchise agree-
ments between the plaintiffs and the franchisor. In response to 
the franchisees’ claims under the Florida Franchise Act, the 
franchisor argued that the claims were barred by the two-year 
limitations provision in the applicable franchise agreements. 
The franchisees countered that the limitations provision was 
void as a matter of law under Florida Statute § 95.03. The court 
concluded that the success of the franchisees’ argument was 
dependent upon whether the franchisees’ claims under the 
Florida Franchise Act were ones “arising out of a contract,” as 
required by the statute. The court determined that “[b]ecause 
recovery under the Florida Franchise Act presupposes that the 
parties have entered into a franchise relationship, actions under 
the Act necessarily ‘aris[e] out of the contract’ governing that 
relationship.”63 As a result, the court held that the franchisor’s 
attempt to shorten the limitations period was void under Flor-
ida Statute  § 95.03.64

Oregon Mutual Insurance Co. v. Brady,65 an Idaho federal 
district court case, is also instructive on this point. In Brady, 
the insured argued that a two-year statute of limitations pro-
vision in an insurance policy was void as a matter of public 
policy because it conflicted with Idaho’s five-year statutory 
limitations period for contract claims. The court noted that if  

the Idaho Legislature [had] intended to allow for a shorter 
statute of limitations in insurance contracts, it would have 
provided for such by prescribing a different limitations period 
for insurance policies and/or expressly allowing parties to 
agree to deviate from the five-year statute of limitations by 
contracting otherwise. It has not done so.66 

As a result, the court found that a contractual two-year 
limitations period that shortened the statute for insurance 
policy claims was void as against public policy.67

Courts that have prohibited the shortening of a statute of 
limitations period have generally done so on the basis that a 
party is being prevented from taking advantage of statutory 
rights.68 As the Supreme Court stated in Mitsubishi Motors 
Corp. v. Soler Chrysler-Plymouth, Inc., if  certain terms of an 
arbitration agreement serve to act “as a prospective waiver of 
a party’s right to pursue statutory remedies . . , we would have 
little hesitation in condemning the agreement as against pub-
lic policy.”69

Courts have also voided a shortened statute of limitations 
provision after expressing concern with the lack of economic 
bargaining power on behalf of the franchisee. For example, in 
Graham Oil Co. v. ARCO Products Co.,70 the Ninth Circuit 
noted that “[i]f franchisees could be compelled to surrender 
their statutorily-mandated protections as a condition of 

obtaining franchise agreements, then franchisors could use 
their superior bargaining power to deprive franchisees of the 
PMPA’s protections.” The Ninth Circuit went on to hold that 
an arbitration clause that shortens the statute of limitations 
for filing claims under the Petroleum Marketing Practices Act 
(PMPA) violates the statute and is, therefore, unenforceable.71

Lengthening the statute of limitations by contract may 
also be against public policy on the ground that parties to a 
contract cannot agree among themselves to circumvent the 
law that has been set forth.72 For example, in West Gate Vil-
lage Association v. Dubois,73 the plaintiff sought to extend the 
three-year statute of limitations to six years by an agreement 
between the parties. The New Hampshire Supreme Court 
determined that the agreed-upon extension was void as 
against public policy because the plaintiff was 

seeking to circumvent the legislature’s declaration of public 
policy . . . by contractually extending the three‑year statute of 
limitations before any cause of action exists. Such an agree-
ment “is unenforceable because a party cannot in advance, 
make a valid promise that a statute founded in public policy 
shall be inoperative.”74

Other courts have refused to extend a limitations time peri-
od on similar grounds, or because the time period of exten-
sion was not finite and, therefore, not reasonable.75

The above cases demonstrate that before drafting an agree-
ment that modifies the limitations period, one should consid-
er whether the courts in that jurisdiction have determined that 
such a clause is void against public policy.

Conclusion
The conflicts and litigation over statute of limitations issues 
have undermined the goals of arbitration, as parties spend 
substantial time and money litigating the issue. One can hope 
that such conflicts will soon be resolved, so that parties can 
more easily proceed to the merits of their cases. In the mean-
time, in order to eliminate the risk (and cost) of not having a 
statute of limitations enforced in arbitration, the parties 
should include language in the arbitration provision identify-
ing the limitations that will govern any future dispute. If a 
party attempts to alter or modify a statutory limitations peri-
od by contract, careful consideration should be given to 
whether doing so is against public policy.
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