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As Lawsuits by Exonerated Prisoners Add Up,
These Lawyers Help Them Collect

By Jenna Greene

June 3, 2019

Few fates are worse than serving decades in prison for a
crime you didn’t commit. How do you put a price tag on a
wrongful conviction? And who pays?

As indefatigable lawyers—and DNA evidence—con-
tinue to win exonerations for those wrongly convicted,
Mike Abrams and his colleagues at 300-lawyer Lathrop
Gage have carved out a niche.

Working on contingency, they represent exonerated
prisoners suing for civil rights violations, with a focus on
insurers—the ones providing coverage for the cities and
counties and states responsible for the wrongful convic-
tions—to compel them to cover what can be eight-figure
judgments.

“For our team, this is by far the most satisfying work we're
involved in,” Abrams said, estimating that such cases now
make up about 20 percent of his practice. Since 2004, law-
yers at the Kansas City, Missouri-based firm have helped
recover more than $190 million for wrongly convicted
people, including $60.6 million in January for the “Engle-
wood Four” in Illinois and $21 million for Craig Coley in
California in February.

Abrams and partners Bill Beck and Alex Brown along
with co-counsel from Neufeld, Scheck & Brustin scored
their latest victory last week on behalf of the estates of
three men wrongly accused of raping and murdering a
woman in Forrest County, Mississippi in 1979.

The men (who have all since died) were exonerated by
DNA evidence after serving a combined 83 years in prison.
Their families settled with Mississippi authorities for $16.5
million, with the potential for $4 million more.

The U.S. Court of Appeals for the Fifth Circuit on May
29 ruled that Travelers Insurance and Scottsdale Insurance
have a duty to defend Forrest County and its officers in the
suit. According to Abrams, that means the insurers will be
“obligated to settle for a reasonable amount.”

It’s a significant decision for other exonerated prisoners
seeking compensation—a population that (depressingly)
continues to grow—as well as cash-strapped local authori-
ties that don’t have the money to cover the judgments.

Michael J. Abrams partner with Lathrop Gage.

Forrest County, which has a median household income of
$39,555, has already raised taxes to help cover the penalty,
Abrams said.

It’s worth pointing out that these cases represent the
most profound failure of the justice system. Innocent lives
are ruined, the guilty go free (and often hurt others) and
taxpayers are stuck with the tab—unless insurance compa-
nies can be forced to share some of the burden.

Writing for the unanimous panel, Judge Gregg Costa
began by describing the underlying case: “The first tragedy
occurred in May 1979 when Eva Gail Patterson, a 25- year-
old mother of two, was raped and murdered in her home.
Her two sons watched her die. The second tragedy began
when officers of the Forrest County Sheriff’s Department
targeted Larry Ruffin for the crime.”

At the time, Ruffin was an inmate at a restitution center,
where he was working to compensate the victim of a minor
theft. According to Costa’s decision, local police locked
him up for two days and threatened another restitution
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center inmate with additional charges unless he implicated
Ruffin.

Armed with the fabricated statement, the officers arrested
Ruffin and then “beat, punched, kicked, slapped, and
hurled racial slurs and death threats” at him for seven hours
until he confessed.

Although the victim’s son said only one man committed
the crime, police went on to arrest Bobby Ray Dixon, who
was mentally handicapped as a result of being kicked in the
head by a horse as a child, and Phillip Bivens. Both were
also beaten and threatened until they confessed.

“Bivens and Dixon pleaded guilty. Ruffin was convicted
at trial. All three got life sentences,” Costa wrote.

And then, in 2008, a guard at the state prison in Parch-
man, Mississippi contacted the Innocence Project on Dix-
on’s behalf. According to Abrams, it was a three-minute
phone call. “He said he’d been a guard for decades, and
there was no way [Dixon] committed these crimes, and
that they should look into this,” Abrams said, adding that
Dixon “was a gentle soul.”

The Innocence Project took the case and ran DNA tests
on sperm from the victim’s rape kit. It matched Andrew
Harris, who was serving a life sentence for a rape he com-
mitted after the attack on Eva Gail Patterson.

Ruffin, Dixon and Bivens were cleared. But it was too
late for Ruffin, who died eight years earlier in prison from
an electric shock. Dixon had been released on medical
parole, but died five weeks before he was officially exoner-
ated. Bivens spent a mere three years as a free man before
he died in 2014 at the age of 63.

Their estates sued Forrest County, the City of Hatties-
burg, and several individual officers for civil rights viola-
tions, reaching the $16.5 million settlement in 2016.

But who would pay?

Forrest County over the years had purchased a series of
law enforcement liability policies. The question before the
Fifth Circuit: When are the policies triggered?

The wrongful act—when Ruffin, Dixon and Bivens were
arrested, charged and falsely convicted—occurred years
before the policies were in effect.

But the plaintiffs said their injuries as prisoners continued
to occur when Scottsdale provided coverage from Novem-
ber 1985 through November 1986, and when a Travelers
subsidiary provided insurance from February 2005 through
February 2011. For example, during this time Ruffin in
prison was infected with syphilis and herpes and Bivens
got Hepatitis C. All three suffered from other physical and
mental ailments that they blamed on prison conditions.

Could the two insurers based on language specific to their
policies be on the hook for damages under a “continuous
trigger” theory?

Travelers argued that every other court to address the
issue “has resoundingly rejected” the theory.

“[Tlhe ‘continuous trigger’ theory was developed to
address latent injury claims such as asbestos bodily injury
where there is a long latency period between expo-
sure to injurious conditions and manifestation of the
injury,” wrote Dennis M. Dolan of Litchfield Cavo for
Travelers on appeal.

“In wrongful imprisonment cases there is no latency,” he
continued. “Injury—Iloss of liberty and exposure to prison
conditions—is immediately manifested. Therefore, the
‘continuous trigger’ theory has no application in these types
of cases.”

The Fifth Circuit disagreed. Travelers “bargained for an
injury-based trigger of coverage, not an act-based trigger.
Under the policy’s plain terms, Travelers must defend any
claim in which covered injuries occurred between 2005 and
2011, regardless of when the wrongful causal act occurred,”
the panel ruled, upholding the district court’s decision.

The panel reached a similar conclusion with respect to
Scottsdale.

As is typical in such cases, Abrams said the litigation
made for “strange bedfellows.” His clients’ interests here
were aligned with Forrest County—the ones ultimately
responsible for their harm.

While Lathrop Gage only represents exonerated prison-
ers, Abrams said many government entities “want to do the
right thing,” he said. “We have a common goal.”

Jenna Greene is editor of The Litigation Daily and author
of the “Daily Dicta” column. She is based in the San Francisco
Bay Area and can be reached at jgreene@alm.com
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