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Thi s chapter examines environnental insurance coverage issues in the context of
hi storical conprehensive general liability (C&) policies, environmental
inmpairnment liability insurance (EIL) policies and various current environnenta
i nsurance products or arrangenents.

When CERCLA and ot her environnental |egislation were enacted in the |ate 1970s
and early 1980s, policyholders | ooked to old CA policies for coverage of their
resulting environmental liabilities. After decades of coverage litigation, the
framework for analyzing environnmental clains remains conplicated and nuanced
fromjurisdiction to jurisdiction.

The first part of this chapter discusses the historical devel opnent of the CG
policy and the nbpst commonly raised coverage i ssues thereunder in the context of
environnental clainms. Careful consideration nust be given not only to the
various exclusions for pollution clains, which becane prevalent after the early
1970s, but also to the other insuring and exclusionary provisions that can

i mpact coverage for environnental liabilities. Mreover, once the substantive
determ nati on of coverage is made, debate and litigation continues over the
scope and priority of coverage over a nulti-year period of danage or injury.
Section one outlines these nunmerous coverage issues, and others.

The second part of the chapter |ooks at clainms under EIL policies and ot her
various environmental policies and products in the current market, for which the
judicial landscape remains relatively untouched. Such policies can be tailored
to fund environmental cleanup or otherw se provide needed security in the
context of financing real estate transfers and transactions. Understanding the
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key terns and their nuances is key to procuring a policy that will neet the
expectations of both the policyholder and the insurer.

FOOTNOTES:

(n2) Footnote *. W Illiam G Beck, Janes F. Thonpson and Robyn L. Anderson are
partners of Lathrop & Gage L.C. in Kansas City, Mssouri. Their practice focuses
on insurance coverage and recovery counseling and litigation
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§ 193.01 Environnmental |nsurance Coverage Under Historic CG. Policies

[A] The CG Policy's Devel opnent and Coverage of Environnmental Liabilities

[1] The Creation of Environnental Liabilities

| nsurance coverage for environmental liabilities can be properly understood only
with an appreciation of the historical context in which the insured liabilities
ar ose.

Hazar dous waste disposal in the United States becanme subject to conprehensive
federal regulation only when the 1976 Resource Conservation and Recovery Act
(RCRA) nl was inplenmented by the United States Environnental Protection Agency's
Subtitle Cregulations n2 in 1980. Earlier in the 1970s, hazardous waste

di sposal was regul ated by the states, or not at all. Even state waste disposa
regul atory programs were fairly new. Most regul ation of waste disposal during
the 1960s was by county health departnents.

Typi cal disposal practices reflected the |ack of regulation. The use of sanitary
landfills in the United States began after World War |I, and until the late
1960s, open burni ng dunps remai ned the primary di sposal nmethod for the vast
majority of the nation's municipal solid waste. Throughout nost of the 1970s,
co-di sposal of liquid and hazardous wastes, by m xing themw th nunicipal solid
waste in landfills, continued to be a practice recommended by state regul atory
agenci es.

| magi ne, therefore, the surprise of both the manufacturing and insurance

i ndustries when, a year after RCRA, Congress enacted the Conprehensive

Envi ronnent al Response, Conpensation and Liability Act (CERCLA), n3 an enornous
unfunded federal mandate. CERCLA inposed unexpected legal liability for past,
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entirely lawful waste disposal. Liability under CERCLA is designed to be strict,
retroactive, joint and several, unlimted and perpetual. CERCLA is, to borrow
fromJereny Bentham a "dog | aw'--the nethod of behavioral training in which one
waits for a canine to engage in undesired conduct, and then kicks it. Neither

t he manufacturing industry nor the insurance industry was well prepared for the
l egal risk.

[2] The Devel opnent of the CGE Policy

Before 1940, third-party liability insurance policies were sold to cover

speci fic hazards, requiring the insured to purchase multiple liability
policies--sonmetinmes up to 20 separate policies n4--to cover a nyriad of
potential exposures. Then, in 1940, the CG policy was introduced by the

i nsurance industry to cover all third-party liability upon the happeni ng of any
covered "accident." Mst courts analyzing environnental liability clains under
t hese ol d acci dent -based policies have found coverage for environnmenta
liabilities, even if they devel oped gradually. n5

Then in 1966, the CA policy began to predicate coverage based on an
"occurrence" rather than an "accident." The occurrence-based policy was the
standard policy from 1966 through 1985. n6 Although the "occurrence" definition
changed over tinme, it generally included an accident, or injurious (or

conti nuous or repeated) exposure to conditions that result in bodily injury or
property danmage (and | ater, personal injury) n7 during the policy period,
sometines with the additional requirenent that the injury or damage be neit her
expected nor intended fromthe standpoint of the insured. n8 According to
certain policyhol der advocates, "the 'occurrence' based CGE policy sold between
1966 and 1970 without a 'pollution exclusion' was sold with the express purpose
of providing insurance coverage for 'hidden risks' including environmental
risks." n9

Yet between 1970 and 1985, donestically issued CG policies began to expressly
exclude coverage for pollution liabilities unless they were caused by a "sudden
and accidental " "discharge, dispersal, release or escape” of "irritants,

contami nants or pollutants.” nl10 Sinmlarly, coverage placed through the London
market at that time began to exclude pollution liabilities under the NVA

(Non- Mari ne Associ ation) 1685 provision, which excepted coverage only for

pol lution or contani nation caused by a "sudden, unintended or unexpected
happeni ng during the period of this insurance." nll

After 1985, the standard CA policy was again re-witten so that the pollution
excl usi on becane arguably "absol ute" nl2--excluding clains for all pollution
l[iabilities regardless of how they were caused.

G ven the historical devel opnent of the CG policy, it is not surprising to find
that some of the npbst val uabl e coverage for insureds nmay be the ol der CGL
coverage wi thout any form of pollution exclusion. Even so, policyhol ders and
courts have nonet hel ess found coverage for certain environnmental liabilities in
all years of CG policies.

Environnental liabilities can arise through governnment requests or mandates for
cl eanup, as well as through private party actions for negligence, strict
l[iability, trespass or nuisance. nl3 Insureds may | ook to their historic CG
coverage nl4 (or to the policies of their predecessor or affiliated entities)
nl5 for defense and indemity of such liabilities. Insurance archaeol ogy can
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assist insureds in finding old and m ssing policies, nl6 which may ultimtely
provi de val uabl e coverage for an insured' s current environmental liabilities.

[B] Choice of Law Is an Inmportant Threshol d Consideration

Coverage decisions vary fromjurisdiction to jurisdiction on al nost every
concei vabl e i ssue, and the standard CG. policy does not contain a choice of |aw
provision to identify which state's laww Il apply. As a result, any effective
coverage analysis nmust initially consider choice of |aw principles. A though a
full discussion of choice of law theories is outside the scope of this

envi ronnental insurance chapter, the governing law is usually determ ned by (1)
where the contract was made (which, tends to be where the insured is |located if
the last act of form ng the contract is delivery of the policy to the insured);
nl7 (2) where the insured risk is located (which usually inplicates the |aw of
the site and/or the insured' s residence); nl8 or (3) a conbination approach
determ ned by the issue at hand. nl19 Figuring out which state | aw applies, or
whi ch state | aw arguably applies, can make a significant difference when
negotiating or litigating a coverage dispute that likely will raise any one or
nore of the follow ng coverage issues.

For exanple, in a lawsuit arising froma petrol eum asphalt spill on the
Pennsyl vani a Turnpi ke, the insurer argued for the application of Pennsylvania

[ aw, which interprets a pollution exclusion broadly, while the insured argued
for application of coverage-friendly Maryland law. In that case, the court held
that the asphalt hauler was entitled to declaratory judgnent regarding its
excess liability insurer's obligation to defend and potentially indemify the
haul er with respect to all clains resulting fromthe spill because, under

Maryl and |l aw, the policy's pollution exclusion clause would only bar coverage in
cases of traditional environmental pollution. The reasoning of the Maryl and
courts supported the conclusion that spilled petroleumasphalt on a roadway did
not constitute traditional environnental pollution as defined in CERCLA. nl19.1

[C] Dissecting the "Cccurrence" Definition--Expectations and Intentions,
Ti m ng and Burden of Proof

In al nost any environnental coverage claim the parties will dispute whether the
environnental liability satisfies the "occurrence" definition of the policy. The
standard definition usually requires, in part, that the "property damage" or
"bodily injury"” be "neither expected nor intended fromthe standpoint of the

i nsured." n20 To determ ne whether the damage or injury was expected or

i ntended, nobst courts will |look to the subjective expectation or intent of the
particul ar i nsured--and avoid i nposing a "reasonabl e i nsured" or objective
standard to the inquiry. n2l Qther courts are nmore willing to infer intent under
an objective standard of what a reasonable insured woul d have expected or

i ntended. n22 Additionally, nmany--but not all--courts will inpose the burden of
proof on the insured on this issue. As a result, the insured is left proving a
negative in its prinma facie case for coverage, i.e., that the injury or danmage

was neither expected nor intended, either fromthe objective or subjective
standard adopted by the court. n23 At |east sonme courts have nade clear that the
relevant inquiry is whether the insured expected or intended the ultimte
damage, and not nerely the underlying act causing the damage. n24

In an Illinois case, homeowners residing near a manufacturing plant brought a
class action lawsuit for personal injury and property danage purportedly caused
by em ssions fromthe plant. The enissions were authorized under a pernt issued
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by the Illinois Environnental Protection Agency. The CGA policy defined an
occurrence as an accident, including continuous or repeated exposure to
substantially the same general harnful conditions. The policy contained

excl usions for expected or intended injury and for pollution. The court

concl uded that the insurer had a duty to defend. Although the em ssions were
intentionally discharged, the alleged bodily injury and property damage were
unexpected results of the enissions and, as such, were accidental. Because the
pol i cyhol der operated under an em ssions permt, it could not have expected or
i ntended to cause injury; thus, the expected or intended injury exclusion did
not apply to preclude coverage. The pollution exclusion was arguably anbi guous
and therefore had to be construed in favor of the policyhol der, as to whether
the plant's em ssion of hazardous materials in levels allowed by the permt
constituted pollution. n24.1

Anot her frequently anal yzed requirenment of the "occurrence" definition is what

i njury, danmge, occurrence or event nust take place during the policy period.
Sonme occurrence definitions do not incorporate a tenporal requirement of any
event or damage during the policy period, but their corresponding definitions
for "bodily injury" and "property danage" tie in the requirement of "injury" or
"occurrence" during the policy period. Other policies define "occurrence" to
require injury or damage "result[ing] during the policy period." Oher policies
sonmewhat confusingly define occurrence in a circular fashion, such that the
definition itself requires an "occurrence which occurs during the policy
peri od." Some London policies nore pointedly define "occurrence" to require
event taking place during the termof this contract."

one

Courts conpare and contrast these various "occurrence" definitions when

anal yzing the proof requirements in any given case. Were the "occurrence"
definition specifically requires an "event"” during the policy period, courts are
sometines nore willing to require the insured to show a specific rel ease or

i sol ated event during the policy period before environnental coverage is
triggered. n25 Ot her courts nonethel ess consider such | anguage anbi guous and are
willing to find coverage for ongoing gradual danmage, even if the occurrence
definition purports to require a specific "event" during the contract. n26

[D] Determining the Duty to Defend in the Context of Environnental d ains

The duty to defend is broader than the duty to indemify, such that an insured
enj oys broad defense protection for any potentially covered claim The typica
CG. policy requires an insurer to defend any "suit" seeking "damages" on account
of covered property damage or bodily injury, but does not always define the term
"suit" or "dammges." n27 A commonly litigated coverage i ssue in environnental
clains is whether a Prospective Responsible Party (PRP) letter fromthe U S

Envi ronnental Protection Agency (EPA) or sinmilar state conpliance order
constitutes a "suit" seeking "damages," such that the duty to defend is
triggered.

[1] Most Courts Find a PRP Letter or Conpliance Request Constitutes a "Suit”
Seeki ng "Damages," Thus Triggering the Duty to Defend

The majority of courts hold that an EPA PRP letter or sinmilar state order
constitutes a "suit" that triggers the duty to defend under a CG policy. These
courts seek to protect the reasonabl e expectations of the insured, which would
not necessarily understand "suit"” to mean only court proceedi ngs. n28 Al though
the dictionary definition of the term™"suit" includes court proceedings to
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enforce or recover rights or clains, not every definition of "suit" requires a
court or some other simlar proceeding. Thus, courts have held that PRP letters
and state conpliance orders are also "suits" because they attenpt to "gain an
end by | egal process." n29 Indeed, even under policies in which the term"suit"
is specifically defined as "a civil proceeding,” courts have found EPA PRP
letters and state orders nonethel ess trigger defense obligations. n30

G ven the coercive nature of PRP letters and simlar state orders, many courts
determine they are "functional equivalents” of "suits" or "civil proceedings."
n31 As noted by one court:

The existence of a statutory systemdesigned to forgo litigation
whi | e achieving the same relief, mninmzes the distinction between
adm nistrative claims and formal |egal proceedings. Coverage shoul d
not depend on whether the EPA may choose to proceed with its
adm nistrative renedies or go directly to litigation." n32

In contrast, nere notification letters with no threat of enforcenent, may not be
consi dered coercive enough to constitute "suits"” triggering the duty to defend.
n33

O her courts may find a duty to defend an environnental claimbecause insurance
policies are contracts of adhesion between two parties of unequal bargaining
power and, as a result, anbiguities nust be resolved against the insurer. n34
VWere the nmeaning of the word "suit” is uncertain or capable of nore than one
reasonabl e interpretation, courts typically resolve these doubts agai nst the
know edgeabl e insurer and in favor of the policyholder in the interest of
fairness. n35

A related, and equally commonly litigated issue, is whether renedial cleanup
costs constitute "danages" so that the insurer is liable for defense or ultimate
indemmity. Mst courts answer this question in the affirmative under one of four
theories. n36 First, courts may find that the technical neaning of "danmages" in
CA. policies refers to relief sought through coercion, and thus, danages include
remedi al costs because an el ement of coercion is involved. n37 Second, courts
may hol d that under the plain and ordinary neaning of the word "damages," a
reasonabl e i nsured woul d expect coverage for cleanup of hazardous waste unl ess
it was explicitly excluded by the policy. n38 A third approach enphasizes
"substance over form" and interprets "danages" to include renedial costs
because, in substance, the insurer is only concerned with being rei mbursed for
injury to property. n39 Finally, sone courts interpret "damages" to include
renedi al costs because "danages" refers to costs renmedying injury for "property
damage, " and EPA and conparable state authorities only send out PRP letters when
"property danage" occurs because of hazardous waste contam nation. n40

[2] AMnority of Courts Take the Contrary View That PRP Letters Are Not
"Suits" Seeking "Damages," Thus the Duty to Defend Is Not Triggered

Despite the foregoing lines of authority, at |east some courts hold that a PRP

| etter or conparable conpliance order does not constitute a "suit" triggering
any duty to defend. These courts generally conclude the term"suit"” clearly and
unamnbi guously n4l refers to sonme type of |egal proceeding in a court of law n42
These courts may even rely on the fact that there technically is no conplaint on
file fromwhich the duty to defend can be determ ned. n43
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Al ternatively, the court that finds no defense obligation nay rationalize that,
in order to give effect to each word in the policy, the term"suit" nust nean
sonething different fromthe term"claim" This interpretati on stens from CGL
policy | anguage stating that the insurer is required to defend a "suit," but has
di scretion to settle and investigate "clainms." n44 Sonme courts reason "[t]his
careful separation indicates that the insurers' differing rights and obligations
with respect to 'suits' and 'clainms' were deliberately and intentionally
articulated in the policies.” n45 In essence, because a PRP letter provides
notice is nore directly analogous to a claimthan to a suit, the PRP letter
itself does not constitute a "suit" triggering the duty to defend. n46

O her courts decline to find the duty to defend is triggered by focusing on the
"voluntary" nature of the participation requested by a PRP |etter. n47 These
courts accept the insurers' argunment that the duty to defend is only triggered
when the EPA begins to enforce liability against the unwilling insured by

i ssuing an adninistrative order which legally obligates the PRP to obey or to
ot herwi se face adverse consequences in court under recovery or injunctive
actions. n48

These sanme courts may al so conclude that renedial costs are distinct and
separate from "damages," n49 thus negating a defense or indemity obligation
under the policy.

[3] Oher Courts Focus on the Basic Concept of "Defense" to Deternine
VWhet her an Environmental CaimTriggers the Insurer's Duty to Defend

Finally, at |east sone courts analyze the insurer's defense obligation follow ng
a PRP letter by |ooking at the fundamental neaning of the word to "defend."” As
expl ained in the sem nal case of Ryan v. Royal |nsurance Conpany of Anerica,
"[t]o defend" is to "oppose, repel, or resist" n50 or "to 'take action agai nst
attack or challenge.' " n51 The duty to defend, thus, can neither be exam ned by
a "restrictive suit-cumjudgnent rule nor by an expansive 'any contact with a
government agency' " rule. n52 Instead, the four relevant criteria are the
"coerciveness, adversariness, the seriousness of effort wi th which governnment
hounds an insured, and the gravity of inm nent consequences." n53

Under this four-part test, the Ryan court held that New York Departnent of
Envi ronnental Conservation's (NYDEC) letters to the PRP for voluntary
cooperation did not constitute "suits" because they were not of an adversaria
or coercive nature. Nevertheless, at |east some courts have found that EPA
letters neet the Ryan test because of their coercive nature and EPA s broad
enforcenent powers under CERCLA. n54

[4] Categorization of C eanup Costs: Determ ning Wat Constitutes "Defense"
and What Constitutes "Indemity"

Once the insurer accepts the defense obligation, a dispute nay arise as to

whet her the incurred cl eanup costs constitute defense expenses or indemity
paynments. This distinction is inportant because, under old CGE policies, defense
paynents are usually provided in addition to the policy linmts available for

i ndemmity paynents, i.e., for settlenent or judgnent. Thus, the policyhol der
recei ving a defense subject to a reservation of rights with respect to coverage
woul d desire to categorize as nmany costs as possible as the agreed-upon defense
expenses. Simlarly, the policyholder (and its excess carriers) would have an
interest in treating the incurred expenditures as defense costs to ultimately
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preserve the primary policy limts for final judgnent or settlenent.

In general, insurers contend that costs associated with remedial investigations
are defense expenses, while costs associated with feasibility studies and actua
renedi ati on are indemity expenses. The courts have struggled to create any
bright-line rules in cases involving |arge expenditures that are neither clearly
i nvestigative nor clearly renedial. For exanple, sone courts create a rebuttable
presunption that remedial investigation costs are indemity, n55 while others
treat the sanme costs as defense, at least in certain situations. n56 Gven the
flexible and fact-specific nature of the inquiry, policyholders and insurers
have roomto dispute the proper categorization of their clains, sometines

hi ndering an efficient resolution where defense is accepted but indemity is
reserved.

[E] Determ ning Whether CG. Policy Exclusions Bar Coverage for Environnental
d ai ns

[1] Application of the "Oaned Property" Exclusion

The CGL policy insures the policyholder's liability to third parties for their
property damage, but does not cover damage to its own property. As a result, the
standard CG. policy often contains an express exclusion that bars coverage for
"property danage" to property that is owned, rented or occupied by the insured,
or to property in the insured' s care, custody or control. Coverage questions

ari se when an insured is cleaning up its own property, at least in part to
prevent mgration of contanination and danage to groundwater or adjacent
properties.

Where there is groundwater or off-site contam nation, the owned-property
exclusion generally will not preclude coverage for the insured, even if
renmedi ati on of the insured' s own property is also involved. n57 Mst courts
reason that groundwater is not property the insured owns, but is owned by a
third-party, the public or the state. n58 However, a small nunber of
jurisdictions hold that the insured owns everything beneath the [ and, including
groundwat er, rendering the exclusion still applicable. n59

In the majority of jurisdictions where the insured does not own the groundwater
beneath its property, sonme courts will avoid application of the exclusion as
long as there is an "immnent"” threat of harmto the groundwater (or adjacent
property), even if actual danage has not yet occurred. n60 O her courts | ook
nerely to whether there is a possible threat of groundwater contanination or

of f-site contam nation. n6l Both of these approaches further the public policy
of encouragi ng preventative renediati on. n62 Yet, not every court will overl ook
t he owned- property exclusion based on the nere potential for nigration of the
contam nation into groundwater or adjacent properties. n63 As with nmany of these
i ssues, a sound coverage analysis will depend on the strength of the authority
under the governing |aw and the facts and evidence in a particul ar case.

[2] Application of the "Sudden and Accidental" Exclusion and Simlar
Pol | uti on Excl usi ons

Anot her inportant CGE. exclusion to consider is the "sudden and accidental" or
"sudden, uni ntended and unexpected"” exclusion that appeared in policies from
approxi mately 1970 through 1985 (see § 193.01[A][2]). n64 Policyhol der advocates
argue fromregulatory and i nsurance narketing sources that this exclusion's
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effect islimted, as it was only intended to bar coverage for policyhol ders
that were intentionally polluting. n65 Courts, on the whole, have not adopted
such a narrow i nterpretation

Al though the interpretation of "sudden and accidental" is greatly contested
anong jurisdictions, only a small nunber of courts interpret "sudden and
accidental" to be anmbi guous. n66 Many jurisdictions hold that the pollution
excl usion i s unanbi guous and rnust be construed according to its plain neaning.
n67 However, in a few jurisdictions, courts have decided that "sudden and
accidental " is anbi guous, or there has been di sagreenent between the state and
federal courts applying the sane state |law. n68

Regardl ess of where a particular court falls on the anbiguity spectrum the
court must al so determ ne what nmeaning to assign to the words within the context
of each insurance policy and the facts at hand. The mgjority of courts'

di scussion focuses on interpreting the nmeaning of "sudden." n6é9 Only a few
jurisdictions focus their analysis on the separate nmeaning of "accidental." n70

A nunber of courts interpret "sudden" favorably for insureds to nmean sinply
"unexpected and uni ntended,” w thout necessarily incorporating a tenpora

element to the definition. n71 Sone courts simlarly interpret "sudden and
accidental” to nean "wi thout notice." n72 Under these authorities, the sudden
and acci dental pollution exclusion clause does not necessarily preclude coverage
for gradual releases. n73 As reasoned by the Rhode Island Supreme Court in
Textron :

A slimbut persuasive majority of other jurisdictions holds that
the word "sudden” in this type of clause is anbiguous; that is, it is
susceptible to nmore than one reasonable interpretation ... [The
i nsurer's] proposed reading of the word "sudden" as necessarily
i ncluding a tenporal element breaks with the history of the word as
courts have construed it in other standard insurance policies ...
Consi dering the word "sudden" as neani ng unexpected in
pol I uti on-exclusion clauses ... represents sound public policy. Read
this way, the clause rewards manufacturers with coverage if they
undert ake good-faith efforts to di spose of contaminants safely yet
suffer an unexpected di scharge despite these efforts, thus providing
themwi th an incentive to arrange for the disposal of toxic waste with
great care. n74

In contrast to the foregoing, al nbst an equal nunber of courts add to the
"unexpected and uni ntended" interpretation, construing "sudden" to add a
temporal element or to require an abrupt event. n75 Under this interpretation
courts often reason that "abrupt" nust be added to the understandi ng of "sudden
and accidental" to avoid repetitiveness of words and so that the pollution

excl usi on adds sonething unique to the policy that is not already contained in
the definition of occurrence as an unexpected and uni ntended event. n76 Sone
courts look exclusively to whether the rel ease was abrupt in order to deternine
whet her the exception to the exclusion is satisfied. n77

In addition to the dispute over the nmeaning of "sudden," courts al so di sagree
whet her "sudden and accidental” applies to the commencenent of a polluting
event, or to its duration. Mdst courts ook solely at whether the initial

di spersal or discharge was "sudden and accidental ," i.e, unexpected and

uni nt ended, abrupt or w thout notice, depending on the jurisdiction. n78 Under
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this approach, even gradual releases that continue to occur for several years
may trigger coverage as long as the initial |eak was unexpected and uni nt ended
or abrupt. n79 Conversely, other courts apply the "sudden and acci dental "

| anguage to the duration of the polluting event. n80 These courts typically hold
t hat gradual pollution over a course of years is not sudden under either the
"unexpect ed and uni ntended" or the "abrupt" definition, n81 especially if the
contam nati ng event occurred in the regular course of business. n82 At |east one
court has applied the "sudden and accidental™ requirement to both the inception
and duration of the polluting event. n83

[3] Application of the "Absolute" Pollution Exclusion

After 1985, the standard form CG policy was again re-witten to include a
broader pollution exclusion that purports to disallow coverage for pollution
clains, regardl ess of whether they were caused by sudden, unexpected,

uni nt ended, accidental, or abrupt events. n83.1 Again, policyhol der advocates,
and some courts, point to nunerous industry resources to argue that the

excl usion was not intended to be "absolute." n84 Sone courts have avoi ded the
application of the "absolute" pollution exclusion by limting the exclusion to
traditional industrial pollution, narrowWy construing the terns contani nant,
irritant or pollutant, and ultinately protecting what they find to be the

i nsured' s reasonabl e expectati on of coverage.

Frequently, materials are excluded from coverage under the absolute pollution
excl usi on when they routinely cause accidents that a reasonabl e person would
expect to occur fromthe given material. n85 Some courts | ook at whether the

material is a pollutant found in "traditional" cases of environnmental liability,
e.g., leaching landfills, releases at oil refineries, danages inposed by CERCLA
or in other industrial contexts. n86 Other courts take a broader view to enforce
t he exclusion against any solid, liquid, gaseous, or thermal irritant or
cont am nant, includi ng snmoke, vapor, soot, fumes, acids, alkalis, chem cals, and
waste (i.e., "non-traditional" environmental pollution). n87

In a growi ng number of jurisdictions, courts are refusing to construe the
breadth of pollution exclusions in insurance liability policies beyond
"traditional" environnental pollution. Those courts have found that pollution
excl usi ons do not bar coverage for clainms arising fromexposure to painting and
seal ing funmes, toxic chem cals, carbon nonoxi de, and pesticides. For exanple, in
one 2010 case, an insurer's action for declaratory relief against an insured and
the heirs of deceased notel customers, as to whether exclusions of the genera
liability policy barred coverage for clains of the custoners who died of carbon
nonoxi de exposure while inside a notel roomon property owned by the insured,
the insurer clainmed that the pollution and indoor air exclusions unanmbi guously
precl uded coverage, but the court found that the total pollution exclusion was
anbi guous and did not bar coverage because it was subject to nore than one
reasonabl e interpretation. The court also found that the indoor air exclusion
was anbi guous and did not preclude coverage. The insurer was not entitled to
sunmmary judgnment as to the insured's breach of contract counterclai mbecause the
i nsurer could not argue that it had no duty to defend or indemify in |ight of
the conclusion that neither exclusion precluded coverage. There were al so
genui ne i ssues of material fact as to whether the insurer had a reasonabl e basis
to deny the claimso as to preclude summary judgnent on the insured' s bad faith
claim n87.1

However, on appeal, the Ninth G rcuit found that Nevada had not expressly
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deci ded the scope of the pollution exclusion, and the rel evant Nevada case | aw
did not indicate whether Nevada would find the exclusion clear and unamnbi guous
when applied to carbon nonoxi de poi soning (as some jurisdictions had), or if it
would Iimt the exclusion to situations involving traditional environnental

pol lution (as some other jurisdictions had). G ven the magnitude of the hote

i ndustry in Nevada, the question of the anmbiguity of the standard insurance
excl usi on was one of exceptional inportance to Nevada insurers and insureds.
There did not appear to be any published cases construing the scope of the

i ndoor air quality exclusion. Nevada had not expressly decided the scope of the
i ndoor air quality exclusion, and the relevant Nevada case |aw did not indicate
how the state would deal with the issue. That question was inportant to Nevada
i nsurers and insureds. Thus, two questions were certified to the Nevada Suprene
Court: (1) whether the pollution exclusion excluded coverage of clains arising
from carbon nmonoxi de exposure, and (2) whether the indoor air quality exclusion
excl uded coverage of clains arising fromcarbon nonoxi de exposure. n87.2

In anot her 2010 case, the plaintiffs in the underlying |awsuit alleged that
they were injured by exposure to paint funes, vapor, dust, and/or other residue
fromthe insureds' painting operations. In considering the question of first
i mpression in South Carolina, the court noted that a nationw de split of opinion
exi sted regarding: (1) whether "absolute pollution exclusions" barred coverage
for incidents outside of traditional environmental pollution, and (2) whether
absol ute pol | uti on excl usi ons were unanbi guous. The court cited Belt Painting
Corp. v. TIG Insurance Co., 100 N. Y.2d 377, 763 N.Y.S.2d 790, 795 N E.2d 15
(2003) , which involved an individual alleging injury as a result of inhaling
pai nt fumes. The insurance policy at issue there contained an absolute pollution
exclusion al nost identical to the insurer's exclusion before the court. The Belt
court held that reasonable mnds could disagree as to whether the excl usion
applied. Adopting the analysis of New York's highest court and granting sumary
judgrment to the plaintiffs in the underlying |lawsuit, the court noted that if
the "absol ute pollution exclusion" was subject to nore than one reasonabl e
interpretation, the exclusion created an anbiguity, and South Carolina | aw
required that such anbiguities be construed liberally in favor of the insured
and strictly against the insurer. n87.3

In a 2012 case applying Ceorgia |aw, arising out of the death of the plaintiff's
husband due to carbon nonoxi de poi soning, the plaintiff's personal injury claim
was barred from coverage by the total pollution exclusion of the defendant-boat
nmechani c's CGE policy. n87.4 The appellate court noted that the Georgia Suprene
Court, in Reed v. Auto-Omers Insurance Co., had found that a simlar pollution
excl usi on deni ed coverage in a scenario involving carbon nonoxi de poi soning.
n87.5 In Reed, the court rejected the argunent that such an excl usi on was
traditionally ainmed at conventional environnental pollution and noted that no

| anguage in the policy supported restricting application of the exclusion to
traditional environnental pollution. Two justices dissented in Reed, stating
that the najority's decision made "for neither good |aw nor good public policy."
n87.6 Since Reed controlled in the instant case, the exclusion applied.

In a 2011 case not involving any anbiguity, the plaintiffs in the underlying
suits alleged that tap water delivered by the village for nore than 20 years had
been contam nated by chenicals used by a nearby dry cleaner and that this
cont ami nation caused, and would continue to cause, death, cancer, and ot her
serious illnesses. The federal district court, applying the analysis of
Anmerican States Insurance Co. v. Kolons, 177 Il1. 2d 473, 227 1l1. Dec. 149, 687
N E.2d 72, 79 (1997) , which held that the pollution exclusion applies only to
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tradi tional environnental pollution analysis, determ ned that the contam nated
wat er was not an isolated, run-of-the-mll result from day-to-day operations and
properly covered by the policy, but, instead, arose from"traditiona
environnental pollution" and thus the clains were barred by the pollution
exclusion. n87.7

Courts will rely on the specific | anguage of the policy to determ ne what is, or
is not, a pollutant, n88 and will sonetinmes turn to the dictionary definition of
the words in the insurance contract. n89 Al so, sonme courts will refer to the
Clean Air Act to determ ne what constitutes a pollutant. n90 Finally, courts
wi Il consider the source of the pollutant, i.e. a "traditional" industrial site

or a "non-traditional" source, such as a hone. n91

Sonme materials have been found to be excluded pollutants in every state n92
whil e other materials have been found to fall outside the scope of the pollution
exclusion in each state to address the issue. n93 O course, sone naterials are
determ ned to be excluded pollutants in certain states but not in others, and
courts sonetinmes reach different outcones within one jurisdiction. As one judge
wites, "[o]lur review and analysis of the entire body of existing precedent
reveals that there exists not just a split of authority, but an absolute
fragnentation of authority." n94 For exanple, courts are split on whet her

excl uded pol lutants include asbestos, n95 E. coli, n96 carbon nonoxide, n97
carpet glue, n98 fl oor seal ant funes, n99 gasoline, nl00 | ead paint, nl01 nold,
n102 radi oactive material, nl03 sewage nl104 or snoke. nl05

In a 2009 case, the insured, who owned a commerci al and residential building,
sought reinbursenment of its cleanup and renovati on expenses under its property
i nsurance policy when nmercury spilled froman encl osed space into a residentia
apartment, but the insurer denied coverage, citing certain exclusions under the
policy. The policy at issue was an "all-risk" policy, under which | osses caused
by any fortuitous peril not specifically excluded under the policy would be
covered. The insurer denied coverage based on the policy's pollution exclusion
cl ause. The court ruled that the insurer was not entitled to a summary
declaration that the pollution exclusion clause negated coverage for damage
caused by the offending mercury's pollution within the building' s confined
i ndoor spaces. Under Second Circuit case law, it was appropriate to construe a
pol I ution exclusion clause in light of its general purpose, which was to exclude
coverage for environnental pollution. Here, the court concluded that the clause
i n question was ambi guous as applied to the facts of the case. The court held
that a reasonabl e policyhol der might not characterize the escape of mercury from
an encl osed space between residential apartnents as environnental pollution
There were sufficient ambiguities in the policy concerning coverage of the
nercury-caused damage to preclude a sumary disposition in favor of plaintiff as
wel . n105.1

Simlarly, in PBMNutritionals, LLC v. Lexington Insurance Co., the pollution
excl usions, according to their plain | anguage, were not restricted to
traditional environmental pollution. In that case, the insured manufactured
infant fornula. During a brief period of time, filter elenents infiltrated into
the formula, resulting in a multi-mllion dollar loss to the insured. The
i nsured sought coverage for the [oss, which was rejected by the insurers under
the pollution exclusion endorsenents because the infant formula was all egedly
"contam nated."” The high court affirnmed. None of the pollution exclusion
endor senents referenced any terns such as "environnment," "environnental,"
"industrial," or any other limting | anguage suggesting that the exclusions were
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limted to "traditional" rather than "indoor" pollution. Furthernore, there was
no | anguage in any of the rel evant endorsements suggesting that the discharges
or dispersals of pollutants or contam nants nmust be into the environment or

at nosphere. nl105.2

In a 2012 case, the issue was whether the insured had satisfied the requirenments
of the pollution buy back provisions of the marine services CGA policies so that
the insurer had a duty to defend and indemify the insured. In order for the
pol I uti on exclusion to be inappplicable, the insured had to establish that: (1)
the "occurrence" was neither expected nor intended by the insured; (2) the
"occurrence" could be identified as conmencing at a specific time and date
during the termof the policy; (3) the "occurrence" becane known to the insured
within 72 hours after its commencenent; (4) the "occurrence" was reported in
witing to the insurer within 30 days after having becone known to the insured;
and (5) the "occurrence" did not result fromthe insured' s intentional and
willful violation of any governnent statute, rule, or regulation. Here, because
t he undi sputed evi dence showed that the insured | earned of the exposure nore
than 72 hours after the occurrence and that it failed to report the incident to
the insurer within the next 30 days, the insurer had no duty to defend or

i ndemmify the insured. The court | ooked beyond the conplaint in the underlying
action, alleging bodily injury from exposure to carbon nonoxi de fumes, in order
to determine the insurer's duty to defend, under the exception for cases in

whi ch the pleadi ng woul d not be expected to disclose the facts necessary to
determ ne the duty to defend. nl05.3

[F] Application of "Late Notice" or "Known Loss" Coverage Defenses

In addition to express coverage exclusions under the CG policy, insurers often
try to rely on conmmon-| aw defenses to environnental coverage based on "late
noti ce" or "known |oss."

[1] Most Courts Reject a "Late Notice" Defense Unless the Insurer Can Show
Actual Prejudice

Unli ke cl ains-nmade policies, historic CE policies are occurrence-based, and
reporting a claimduring the policy period is not a condition precedent to
coverage. Nonet hel ess, the typical CGE policy inmposes certain reporting

requi renents on the insured, and the issue of "late notice" is often thrown into
the m x of disputed coverage issues. Wether in the context of environmenta
clains or otherwise, the vast ngjority of jurisdictions prohibit the insurer
fromdenying a claimbased on | ate notice under an occurrence-based CGE policy
unl ess there is a show ng of actual prejudice. n106 New York and a handful of
other jurisdictions remain notable exceptions to the general rule. nl07

[2] The "Known Loss" Doctrine Bars Coverage for Liability That Is Certain
or Sonetines "A Probable Certainty,"” at the Tine the Policy |ssues

I nsurance provides a transfer of liability for known risks, not known | osses.
Thus, the "known | oss" doctrine bars coverage when the reality of a | oss
occurring is a certainty--or in some jurisdictions a "probable certainty”--at
the tine coverage is placed. nl08 The greater the "extent of unknown

liabilities," the less likely the "known | oss" doctrine will preclude coverage.
n109 At |east some courts have held that nere receipt of an EPA demand letter
before the policy incepts will not bar coverage for the ultinmate liability

arising out of the notified site. nl1l10
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[G Defining the Scope of Triggered Coverage for Long-Tail Environnental
Liabilities

Courts use the term"trigger" as a |abel for what event or events must occur for
an insurer to be obligated to respond to an insured' s liability under a
particul ar insurance policy. nlll In general, an insurance policy is treated as
a contract and interpreted according to principles of contract law, nll2 but
courts inmpose external "trigger" theories to decide which policies cover a
l[iability that involves ongoing injury or danage. nl1l3

Broad categorization of trigger theories is problematic because the theories are
not mutual ly exclusive, the specific |anguage of a policy at issue is paranount,
and because the kind of trigger applied may vary dependi ng on what kind of claim
the court is attenpting to resolve. nll1l4 Despite this inherent inprecision, the
followi ng sections illustrate the contours of the four trigger theories that are
nost commonly applied by the courts: (1) Exposure; (2) Continuous; (3)
Injury-in-Fact; and (4) Manifestation. Final nention is also given to Rhode
Island's "triple trigger" approach to environnental long-tail liabilities.

[1] Exposure Trigger

Under the exposure theory, coverage is triggered if nere exposure to a harnfu
condi tion occurs during a policy period, nll5 regardl ess of when the actua
injury matures or is discovered. The |l eading case is Ins. Co. of NN Am v.
Forty-Ei ght Insulations, Inc., nl116 which cited uncontroverted medi cal evidence
that injury to body tissue from asbestos fibers begins shortly after the fibers
are inhaled into the body. nl117 In such circunmstances, the court held that the
exposure trigger fit within the literal nmeaning of the terms of the policy,
provi ded maxi mum coverage for the insured, and best inplenmented the parties
intentions. nll8

Courts have vi ewed exposure as a suitable trigger when it is inpossible to
determ ne at which point an injury actually occurs. nll9 The exposure trigger
has been applied in personal-injury cases, nl20 cases involving renedi ati on of
envi ronnental contami nati on, nl12l1 and cases involving property damage. nl22 The
exposure theory has been applied to cases of bodily injury resulting from

i nhal ati on of asbestos even when the sanme court has used a different trigger to
address clainms of property damage. nl23

O note, there may be little practical difference between the exposure trigger
and the injury-in-fact trigger in environmental contanination cases if the
rel ease of a contani nant and actual injury occur sinmultaneously. nl124

[2] Continuous Trigger

Under a theory of continuous trigger, all policies in effect fromthe tinme of
exposure to the time of an injury's nanifestation are triggered, regardl ess of
whet her the actual tinme of injury can be pinpointed. nl125 The theory has been
applied in cases that involve a gradual process of deterioration that continues
beyond the period of initial exposure. nl26 The | eading case is Keene Corp. V.
Ins. Co. of NNA, nl27 in which the United States Court of Appeals for the
District of Colunmbia Circuit held "bodily injury" from asbestos inhalation to

i nclude "any part of the single injurious process that asbestos-rel ated di seases
entail." nl128 The continuous trigger may overlap with or conplenent the
injury-in-fact trigger. nl29
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[3] Injury-in-Fact Trigger

Under the injury-in-fact theory, an injury occurs when it can be proved to have
actually occurred, whether at initial exposure, at nanifestation of an injury,
or at any point in between. nl130 It has been applied to a wi de range of cases
i nvol ving property damage, bodily injury and environnental contam nation. nl31

Injury-in-fact may overlap with the mani festati on and exposure triggers and
diverges fromthem"only when injury in fact is not sinmultaneous with

mani festation or exposure." nl32 Injury-in-fact is a suitable trigger for any
type of injury, but when the injury occurs continuously over a period covered by
different policies and actual apportionnment cannot be deterni ned, the continuous
trigger may be substituted. nl1l33 An insured may suffer multiple injuries in
fact. nl1l34 However, in one case an injury-in-fact to property was deened to
occur at the tine of asbestos installation but to not continue beyond the point
of installation. nl35

[4] Manifestation Trigger

The manifestation trigger reflects a minority viewpoint holding that a policy is
not triggered until damage to either person or property becones evident. It has
been applied in cases involving bodily injury, nl136 environnental contam nation
n137 and damage to property caused by allegedly defective equi pment, materials
or construction. nl138 A | eading case, Eagle-Picher Indus., Inc. v. Liberty Mit.
Ins. Co., nl39 rejected the exposure trigger in the context of asbestos

i nhal ation, noting the "fiction" that a bodily injury occurs at the nonent
asbestos is inhaled. nl140

Courts that reject the manifestation trigger often do so after hol ding that
there is no requirenent of nanifestation based on the plain |anguage of the
policy. nl141 In sone cases the difference between a manifestation theory and an
exposure theory may anmount only to a difference of opinion about when the actua
injury takes place. nl42 Manifestation does not necessarily require actua

di scovery. nl43

[5] Triple Trigger

Under Rhode Island law, in particular, environmental property damage coverage
may be triggered under at least three different scenarios: when property danage
either: (1) manifests itself; (2) is discovered; or (3) in the exercise of
reasonabl e diligence, is discoverable. nl144 Under this approach, an insured nust
denonstr at e:

(1) That it nust have been able to discover the contanmination in the
exerci se of reasonable diligence.

(2) That the insured had "sone reason"” to test for the contam nation
during the policy period. nl45

Thus, once the contanination is discoverable and the insured has sonme reason to
test, then the policy in place at that time and subsequent policies are
triggered to cover progressive property damage. The insured can neet this

requi renent through expert testinony to establish that the contanination
probably was present during the policy period, and that there were circunstances
during the policy period that would have given the clainmant a reason to
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i nvestigate and di scover the contam nation. There is no specific requirenent of
EPA notification or any restriction inmposed limting the application of the
costs to the "discovery year." Rather, the test was satisfied in these cases
nerely by evidence of work practices and accidental releases during the policy
peri ods that would have contributed to contam nation and at |east given the
conpany a reason to investigate. Thus, qualifying trigger circunmstances are not
limted to any one type of event or occurrence, but nay include a whole variety
of circunstances. nl46

[H Allocation and Rel ated |ssues of Exhaustion, Stacking and Settl enment
Credits

VWhen nore than one year of coverage is triggered under one or nore of the above
trigger theories, a court nust decide howto allocate coverage liability anong
the triggered policies. "Recent CG coverage litigation has tended to focus | ess
on coverage per se than on the mechanisns for allocating responsibility for
danmages once coverage is determned." nl47 As a result of this litigation and
continued debate, courts have devel oped three prinary allocation nethods: (1)
the "all suns" / vertical / joint and several approach; (2) the "pro rata" /

hori zontal approach; and (3) the hybrid "nodified all suns" / "nodified pro
rata" approach.

It is difficult to discern which allocation nethodol ogy constitutes the majority
approach. Wiile "a growing plurality have adopted sone formof pro rata
allocation, [...] a significant nunmber of courts inpose joint and severa

al | ocation” n148 and nunerous jurisdictions have yet to squarely rule on the

i ssue. nl49 Yet, when |ooking at the issue fromthe perspective of state suprene
court decisions, the majority of state supreme courts have adopted either the
pure "all sums" or nodified "all sums" approaches. nl150 Further, even when
courts adopt a "pro rata" allocation approach, at |east sone of those courts
will still use the nodified all suns approach with respect to the insurer's
paynment of defense costs (as opposed to indemity paynments for judgnents or
settlenents). nl51

Rel ated to allocation are issues of "exhaustion," "stacking" and "settl enent
credits," as well as the potential interplay between triggered occurrence-based
policies and cl ai ms-made policies. nl52 These issues are di scussed below in the
context of the various allocation nethodol ogi es.

[1] The "Al'l-Suns" Approach to Allocation

Nuner ous deci si ons support the use of the "all suns" or "vertical" approach to
all ocation, n153 following the | ead case of Keene Corp. v. Ins. Co. of N Am
nl54 Courts using this allocation nmethod will often point to the "all suns"

| anguage in the insuring agreenment of the standard CGE policy, and otherw se
note that the policy does not expressly provide for a reduction of policy linmts
based on any other allocation nmethod. nl55

Under the "all sums" approach, each policy is liable for the entire
environnental liability, subject to each policy's limt of liability. Wen the
all sums approach is enployed, the burden shifts to the paying insurer(s) to
seek contribution fromtheir co-insurers under other triggered insurance
policies. nl56

Courts di sagree whether the insured can collect "all sums" under nore than one
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year's set of policies, a nethod referred to as "stacking." nl157 If stacking is
all owed, "the insured can turn to any triggered primary policy in a specific
year and vertically exhaust the excess policies in that year, then choose

anot her year and vertically exhaust coverage in that year, and then continue
that process until the loss is covered.” nl158 In contrast, under joint and
several liability wthout stacking, the insured collects only one year of
coverage, which neans "the insured may collect less than it would have under pro
rata allocation.” nl59

I nsureds usually prefer the all suns approach (and, in particular, all suns with
stacki ng) because (1) the insured can pick and choose which coverage it wants to
pursue; nl60 (2) the insured is typically only responsible for one deductible or
self insured retention nl61 and (3) the paying insurers cannot seek contribution
fromthe insured "for 'uninsured or 'self insured periods." nl62

O course, by the tine allocation becones an issue for a court to decide, sone
insurers likely have settled the litigated clains, or perhaps even negotiated a
full policy buy-back. Courts are then left with the question of howto credit a
non-settling insurer faced with "all suns" liability after other insurers have
settled. When faced with this scenario, courts have given credit to the
non-settling insurer (1) for the settled policy Iimts of the other insurers,

wi thout regard to the actual settlenent ampbunt nl63 (2) based on the actua
amount of the other settlements, without regard to their policy limts; nl64 or
(3) based on pro-rata linmts of the settled policies, without regard to the
settl enent amount or the actual policy limts. nl65 Insurers tend to favor
credits based on policy limts or pro rata liability, regardl ess of the

settl enent anmount, arguing "it is fundamentally unfair to place a burden on a
party to value a transaction that it had no involverent with, no control over,
and no connection wth whatsoever." nl66

[2] The "Pro Rata" Approach to Allocation

In contrast to the "all suns" approach, a "pro rata" allocation tends to favor
i nsurers because the environnental liability is spread out across the entire
triggered period and each policy is only responsible for its pro rata share,
while the insured remains responsible for pro rata shares during periods of
sel f-insurance or no insurance.

Different courts enploy different nethods to determne the pro rata share of
liability for each policy. nl67 Some courts sinply allocate danages based on the
relative time each policy was in effect throughout the triggered coverage
period, without regard to the limts of each policy. nl168 Under this "time on
the risk" approach, each insurer is liable based on the proportional nunber of
years the insurer provided coverage, conpared to the total nunmber of years in
which all policies are triggered.

Illustratively, in a 2011 South Carolina case, in which negligent construction
of condominiumunits resulted in water penetration and progressive damage to the
units, the devel oper, after settling with the homeowners, sued its insurer
seeki ng a judgnent declaring that the CG policies provided coverage for the
progressive property danages sustai ned by the homeowners. The trial court held
that the progressive damage was caused by an "occurrence" and was thus covered
by the policies. The high court agreed. As the term "occurrence" as used in the
CA. policies was anbiguous, it had to be construed in favor of the devel oper
However, the trial court erred in allocating all the damages to the insurer. The
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hi gh court adopted the "tine on risk" franmework for deternmining an insurer's
responsibilities under a C& policy, and therefore overrul ed Century I ndemity
Co. v. CGolden Hills Builders, Inc., 348 S.C. 559, 561 S.E. 2d 355 (2002) , which
had mandated a "joint and several" approach. In a progressive property danage
case such as the instant action, each triggered insurer was obligated to

i ndemmify the insured only for the portion of the loss attributable to property
danmage that occurred during its policy period. Therefore, the scope of
appellant's liability was linmted to the damages accrued during its "time on the
risk." nle8.1

O her courts vary the "tine on the risk™ analysis by multiplying the nunber of
years of coverage by the linmits of that insurer's policies, and then assigning
liability corresponding to the ratio of the total coverage provi ded by that
insurer to the total coverage provided by all the triggered policies. nl69 This
approach, advocated by the New Jersey Suprene Court in Owens-Illinois, Inc. v.
United Ins. Co., takes into consideration "both tinme on the risk and the degree
of risk assuned." nl170

The Massachusetts Suprene Court, in Boston Gas Co. v. Century |Indemity Co.

i kewi se applied the pro rata allocation of |osses as the nost reasonable
construction of the policies at issue and adopted the tine-on-the-risk nmethod of
prorating liability in the absence of evidence nore closely approxi mating the
actual distribution of property damage. In that case, the policies provided
coverage for that portion of the insured' s liability attributable to the

envi ronnental contam nation that occurred during a given policy period. The
phrase "during the policy period" in the definitions of occurrence limted the
ultimate net | oss coverage. The all sums | anguage coul d not be enphasi zed over
another part of the policies. The other insurance clauses did not nmean that the
pol i cies covered | osses occurring | ong before or after the policy period. There
were no noncunul ation cl auses. The policies did not prom se to pay 100 percent
of the insured's liability for multi-year pollution danage occurring decades
before or after the policy period. There was no anbiguity. The tine-on-the-risk
nmet hod of allocating | osses was to be used as a nore accurate allocation of

| osses during each policy period could not be nade. An unavailability exception
was not adopted. The insured had to satisfy only a prorated anmpunt of its per
occurrence self-insured retention for each triggered policy period, to be
prorated on the sane basis as the insurer's liability. nl170.1

Yet another line of authority supports an "equal share" allocation anong the
triggered insurers without respect to their specific tine on the risk or the
degree of the risk they assuned. A court may follow the "other insurance”
provi sions of the policies and nandate contribution by equal shares. nl71

The California Supreme Court has refused to dictate how pro rata all ocations
shoul d be cal cul ated, indicating instead that the nmethod should sinply be

equi table. nl72 As such, California courts have adopted various ways of
apportioning the burden anong nultiple insurers, including but not limted to:
tinme on the risk, apportionment based on the linmts of each primary policy;
conbined policy limt time on the risk; apportionnent based on prem uns paid;
apportionnent by equal shares up to the policy limts of the policy with the
lowest limt, then anong each carrier of the next-to-lowest linit and so on
until the entire | oss has been apportioned (naxi mumloss); and pure equal share
apportionnment. nl73

Regardl ess of the nethod enpl oyed, for several reasons the pro rata nethod of
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allocation tends to be |l ess favorable to insureds. For exanple, the insured may
have increased transactional costs if it has to negotiate and/or litigate
coverage against nultiple carriers to recover each insurer's pro rata share of
the loss. Also, if horizontal exhaustion is enployed, the insured nay have the
burden of satisfying the self-insured retention throughout the entire period of
triggered coverage, which could nake it unlikely that excess policies will ever
be reached. nl174 Third, the insured will find it is left with the burden of
absorbing pro rata shares when insurance was comercially avail abl e, but the

i nsured was either self-insured or inadequately insured. nl75 As expl ai ned by
one court, an insured that chooses to self-insure through a given tine period
must absorb the allocated | oss, "otherwise it would be receiving coverage for a
period for which it paid no premum" nl76

At | east sone courts will try to maintain the value of excess coverage even
under a horizontal allocation by coupling horizontal allocation with "vertica
exhaustion." As noted by the New Jersey Supreme Court in Carter--Wallace, Inc.
v. Admral Ins. Co., nl77 costs should be vertically allocated for each policy
in effect for a given year, beginning first with the primary policy and then
goi ng through each | ayer of additional insurance policies until all are
exhausted. nl178 The court specifically rejected the horizontal exhaustion
approach, stating it would require excess policy provisions to sonehow apply to
"future policies that had not yet been witten or signed at the tinme [the]
second-| ayer excess policy was issued.” nl79 The court stated vertica
exhaustion "makes efficient use of available resources because it neither

m nimzes nor nmaxinizes the liability of either primary or excess insurance,

t hereby pronoting cost efficiency by spreading costs.” nl80 The court al so
advocat ed vertical exhaustion because it respects "the distinction between
primary and excess insurance while not permtting excess insurers unfairly to
avoid coverage in long-term continuous-trigger cases. nl81

[3] The "Modified Al Sums"™ Approach to Allocation

Finally, at |east sone courts have adopted a hybrid approach to allocation, that
allows for a horizontal allocation anpong insurers based on their tine on the
risk, but without requiring the insured to absorb pro rata shares during

uni nsured periods. Thus, the total allocation period |ooks only at insured

peri ods, as opposed to the otherwi se entire triggered period of injury or
danage. nl182

Legal Topics:

For related research and practice naterials, see the follow ng | egal topics:
I nsurance LawGeneral Liability InsuranceCoverageEnvironnental d ains

FOOTNOTES:
(nl) Footnote 1. 42 U . S.C. 8§ 6901 et seq.

(n2) Footnote 2. 40 C.F.R 8 260 et seq
(n3) Footnote 3. 42 U . S.C. § 9601 et seq.

(n4) Footnote 4. Eugene R Anderson & John G Nevius, Insurance |Issues in
Brownfields Law & Practice § 28.01[4][a] (Mchael B. Gerrard ed.).

(n5)Footnote 5. Eugene R Anderson & John G Nevius, Insurance Issues in
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Brownfields Law & Practice 8 28.01[4][c] (Mchael B. Gerrard ed.). "There is no
guestion that there was insurance coverage under insurance policies sold from
1940 to 1970 for pollution liability." Id. (citing Mrton Int'l, Inc. v. Cen.
Accident Ins. Co., 629 A 2d 831 (N.J. 1993)

(n6) Footnote 6. Eugene R Anderson & John G Nevius, Insurance |Issues in
Brownfields Law & Practice § 28.01[4][c] (Mchael B. Gerrard ed.).

(n7)Footnote 7. Personal injury coverage (for invasion of the rights of
private occupancy of others) was initially added by endorsenent in 1976 and then
added to the standard-form CG policy in nore recent years. Peter J. Kalis, et
al ., Policyholder's Guide to the Law of |nsurance Coverage 8§ 8.01 (1997).

(n8) Footnote 8. See, e.g., Mller & LeFebvre, 1 Mller's Standard Insurance
Policy Annotated 411 (1988); Alfred E. Reichenberger, The CGeneral Liability
I nsurance Policies--Analysis of 1973 Revisions, 8 (reprinted in Defense Research
Institute 1974).

(n9) Footnote 9. Eugene R Anderson & John G Nevius, Insurance Issues in
Brownfields Law & Practice 8 28.01[4][c] (Mchael B. Gerrard., ed.).

(n10) Footnote 10. Alfred E. Reichenberger, The General Liability |Insurance
Pol i ci es--Anal ysis of 1973 Revisions, 5 (Defense Research Institute 1974).

(nll) Footnote 11. See, e.g., Eugene R Anderson & John G Nevius, |nsurance
Issues in Brownfields Law & Practice § 28.01[4][c] (Mchael B. Cerrard., ed.).

(nl2) Footnote 12. "[T]his exclusion is not truly absolute.” Susan Neuman &
Robert D. Chesler, Environmental |nsurance Coverage, in Environnental Law &
Practice Guide 8 8.01[1][B] (Mchael B. Gerrard, ed.) (noting coverage remai ned
for pollution arising out of the insured s products or conpl eted operations, or
in connection with certain off-prenise work, as evidenced by the fact that in
1993, the 1 SO devel oped a nore restrictive "total pollution exclusion"). See
al so Eugene R Anderson & John G Nevius, |Insurance Issues in Brownfields Law &
Practice 8§ 28.01[4][d], n.72 (in 1985, the ISO noted the new form was i ntended
to re-affirmcoverage intended under the pre-1985 contract).

(nl13) Footnote 13. See, e.g., Eugene R Anderson & John G Nevius, |nsurance
Issues in Brownfields Law & Practice § 28.01 (Mchael B. CGerrard., ed.).

(nl4) Footnote 14. Policyholders may also ook to old first-party policies
for environmental coverage. See, e.g., Eugene R Anderson & John G Nevius,
| nsurance |ssues in Brownfields Law & Practice § 28.01[7] (Mchael B. Gerrard
ed.) (exam ning coverage issues under first-party property policies, such as
timng of the | oss, whether there was danage to covered "real property," whether
the | oss was direct, whether renoval of pollutants is "debris renpoval" and
whet her contam nati on, ordinance and | aw or | and excl usi ons bar coverage). See
also Todd S. Davis, Brownfields: A Conprehensive Cuide to Redevel oping
Cont am nated Property 177-178 (American Bar Association 2d ed. 2002) (exam ning
potential coverage under autonpbile, garage liability and first-party property
policies).

(n15) Footnote 15. M nnesota-- Gopher G| Co. v. Am Hardware Mit. Ins. Co.
588 N.W2d 756 (Mnn. C. App. 1999) (refusing to enforce anti-assignment clause
agai nst successor corporation).



Page 25
33-193 Appl eman on Insurance § 193.01

i o- - Pil kington North Am, Inc. v. Travelers Cas. & Sur. Co., 112 Onio
St. 3d 482, 861 N. E. 2d 121 (2006) (predecessor corporation may transfer its
right to indemmification for tortuous activity to successor corporation by
contract, despite anti-assignnment clause, when covered | oss had al ready
occurred);

Contrast :

Cal . -- Henkel Corp. v. Hartford Accident & Indem Co., 29 Cal. 4th 934, 62
P.3d 69 (2003) (no assignment of insurance rights to conpany assum ng
l[iabilities without insurer consent);

Haw. - - Del Monte Fresh Produce (Hawaii) Inc. v. Fireman's Fund |Ins. Co.
117 Haw. 357, 183 P.3d 734 (2007) (transfer of all assets and liabilities did
not automatically assign insurance rights, and insurers did not consent to
assi gnment) .

See al so Eugene R Anderson & John G Nevius, Insurance Issues in
Brownfields Law & Practice 8 28.01[2][d] (Mchael B. Gerrard ed.) (advocating
transfer of insurance rights to successor entity either by operation or |aw, or
by non-enforcenment of insurance policy's anti-assignnent clause where
pre-transaction liabilities are concerned).

(nl16) Footnote 16. | nsurance archaeology is oftentinmes provided by coverage
counsel or brokers. See, e.g., Leslie Scism These Archaeol ogists Help Cients
Solve Indemity Crises, Wall St. J., Dec. 26, 1997 at Al.

(nl7) Footnote 17. See, e.g., Briggs v. Stratton Corp v. Royal d obe Ins.
Co., 64 F. Supp. 2d 1340 (MD. Ga. 1999) (applying lex loci contractus anal ysis
to matters involving insurance contracts).

(n18) Footnote 18. See, e.g., Rei chhol d Chemicals, Inc. v. Hartford
Accident & Indem Co., 252 Conn. 774, 750 A 2d 1051 (2000) (applying |aw of the
site).

(nl19) Footnote 19. See, e.g., Pfizer Inc. v. Enployers Ins. of Wausau, 154
N.J. 187, 712 A 2d 634 (1998)

(n20) Footnote 19.1. US/MD-- Travelers Indem Co. v. MS Transp., LLC, 2012
U S Dist. LEXIS 127847 (WD. Pa. Sept. 7, 2012)

(n21) Foot note 20. Intel Corp. v. Hartford Accident & Indem Co., 952 F.2d
1551, 1555 (9th Cir. 1991) (standard formul ati on, which may vary slightly,
defines occurrence as "an accident, including continuous or repeated exposure to
conditions, which results in bodily injury or property danage neither expected
nor intended fromthe standpoint of the insured").

(n22) Footnote 21. See, e.g.

Ala.-- Alabama Plating Co. v. United States Fid. & Guar. Co., 690 So. 2d
331 (Ala. 1996) (applying subjective test);

Ky.-- James G aham Brown Found. v. St. Paul Fire & Marine Ins. Co., 814
S.W2d 273 (Ky. 1991) (occurrence definition satisfied unless insured
"specifically and subjectively” intended the injury).
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Mch.-- City of Albion v. GQuaranty Nat'l Ins. Co., 73 F. Supp. 2d 846 (WD.
M ch. 1999) (applying Mchigan | aw) (analyzing subject expectation and intent of
pol i cyhol der with respect to occurrence definition, but inposing objective
st andard when construing "sudden and accidental " |anguage of pollution
excl usion);

Wash. - - Queen City Farms, Inc. v. Central Nat'l Ins. Co., 126 Wash. 2d 50,
882 P.2d 703 (1994) (coverage excluded only if policyhol der subjectively
expected or intended groundwater contani nation).

(n23) Footnote 22. See, e.g., Cessna Aircraft Co. v. Hartford Accident &
Indem Co., 900 F. Supp. 1489 (D. Kan. 1995) (adopting a "natural and probabl e
consequences test” to infer intent for a resulting injury); United States v.
Conservation Chem Co., 653 F. Supp. 152 (WD. M. 1996) (objective standard is
appropriate).

(n24) Footnote 23. See, e.g.

Mch.-- Aetna Cas. & Sur. Co. v. Dow Chem Co., 28 F. Supp. 2d 421, 426
(E.D. Mch. 1998) (applying Mchigan | aw) (rejecting argunent that "expected or
i nt ended" cl ause should be treated |ike an exclusionary clause so that insurer
woul d bear initial burden of proof);

N. J.-- Chem Leaman Tank Lines, Inc. v. Aetna Cas. & Sur. Co., 89 F.3d 976
(3d Gir. 1995) (under New Jersey |aw, policyhol der has burden of providing
danmage was neither expected nor intended). But see Carter-Wallace, Inc. v.
Admiral Ins. Co., 154 N J. 312, 712 A 2d 1116 (1998) (burden of proof is on
denying insurer to show, by preponderance of evidence, that insured "expected or
i nt ended" environnmental damage).

(n25) Footnote 24. See, e.g., State Mut. Life Assurance Co. of Am .
Lunberman's Mut. Cas. Co., 874 F. Supp. 451, 456 (D. Mass. 1995) (the focus in
determi ni ng whether there was occurrence is on the "foreseeability of the
danmages caused by the discharge, not on the foreseeability of the discharge
itself").

(n26) Footnote 24.1. IL-- Erie Ins. Exch. v. Inperial Marble Corp., 2011
IL App (3d) 100380, 354 IIl. Dec. 421, 957 N E. 2d 1214 (2011) , appeal denied
357 Ill. Dec. 292, 963 N.E.2d 245 (Ill. 2012)

(n27) Footnote 25. See, e.g.

U S-- Babcock & Wlcox Co. v. Arkwright-Boston Mg. Mut. Ins. Co., 53 F.3d
762 (6th Gr. 1995) (continued injury during policy period does not suffice when
occurrence definition requires "event during contract").

N.J.-- Public Serv. Elec. and Gas Co. v. Certain Underwiters, No.
88-4811(JCL), 1994 U. S. Dist. LEXIS 21072, at *16 (D.N. J. Sept. 30, 1994)
(appl ying New Jersey law) (to extent "occurrence" definition required "event
during contract," no coverage triggered where operati ons ceased before policy's
i nception; to extent "occurrence" defined nore broadly, coverage is triggered as
I ong as | eaching or migration of contam nation occurs during policy period);

N Y. -- Long Island Lighting Conpany v. Allianz, 301 A D.2d 23, 749
N. Y. S. 2d 488, 490, 495, 2002 N. Y. App. Div. LEXIS 10136 (2002) (no coverage for
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operations that ceased before policy period, where "occurrence" requires "event
during contract").

(n28) Footnote 26. See, e.g., Pittsburgh Corning Corp. v. Travelers |ndem
Co., No. 84-3985, 1988 U S. Dist. LEXIS 10724 (E.D. Pa. Sept. 12, 1988) ("event
during contract" ambi guous, such that coverage was triggered "if any part of the
i njurious process--fromtine of exposure to tinme of nmanifestation--occurred
within a policy period"); Washington Natural Gas Co. v. Aetna Cas. & Surety,

Vol . 7, Mealey's Lit. Report: Iss. 44, (exam ning "event during contract"
| anguage and findi ng coverage triggered because continued injury process during
policy period).

(n29) Footnote 27. Paul V. Maj kowski, Triggering The Liability Insurer's Duty
to Defend in Environnmental Proceedi ngs: Does Potentially Responsible Party
Notification Constitute a "Suit"?, 67 St. John's L. Rev. 383, 384 (1993).

See al so:

Haw. -- Pac. Enployers Ins. Co. v. Servco Pac., Inc., 273 F. Supp. 2d 1149,
1156 (D. Haw. 2003) ("predicting" Hawaii |aw);

Ida.-- Aetna Cas. & Sur. Co. v. Pintlar Corp., 948 F.2d 1507, 1516 (9th
Cr. ldaho 1991) (applying |daho | aw);

Mnn.-- SCSC Corp. v. Allied Mut. Ins. Co., 536 N.W2d 305, 315 (M nn
1995)

(n30) Footnote 28. See, e.g., Aetna Cas. & Sur. Co., 948 F.2d at 1517
("ordinary person” would believe PRP notice is the effective comrencenent of a
"suit" necessitating |l egal defense).

Accord:

AL-- Travelers Cas. & Sur. Co. v. Ala. Gas Corp., 2012 Ala. LEXIS 174 (Al a.
Dec. 28, 2012) (given severe penalties for failure to cooperate and ot her
enforcenent tools available to Environnental Protection Agency, its decision to
designate an insured as a "potentially responsible party" was the initiation of
a "legal action" constituting a "suit" within the contenplation of a CG
i nsurance contract).

Colo.-- Compass Ins. Co. v. City of Littleton, 984 P.2d 606, 622 (Col o.
1999) (typical |ayperson might reasonably expect the term"suit" to apply to
| egal proceedings other than a court action);

Ind.-- Travelers Indem Co. v. Summit Corp. of Am, 715 N E.2d 926 (Ind.
Q. App. 1999) (ordinary person expects defense agai nst any proceedi ng or
process that could result in the insured being legally obligated to pay);

Mass. - - Hazen Paper Co. v. United States Fid. & Guar. Co., 407 Mass. 689
555 N.E. 2d 576 (1990) (EPA letter was "substantially equivalent to the
conmencenent of a lawsuit");

N C -- C. D. Spangler Constr. Co. v. Indus. Crankshaft & Eng'g Co., 326
N. C. 133, 388 S.E. 2d 557, 570 (1990) ("reasonable person in the position of the
i nsured" would not understand "suit" to be linmted to a court proceeding).
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(n31) Footnote 29. Conn.-- R T. Vanderbilt Co. v. Cont'l Cas. Co., 273
Conn. 448, 870 A 2d 1048, 1059 (2004) (referring to dictionary to interpret the
termsuit to include PRP letters);

lowa-- A Y. MDonald Indus. v. Ins. Co. of NN. Am, 475 N.W2d 607, 627-28
(lowa 1991) (noting the dictionary's alternative, broader definition of suit);

N. H. -- Coakl ey v. Maine Bonding & Cas. Co., 136 N.H 402, 618 A 2d 777,
787 (1992) (PRP notifications are suits because they seek to gain an end by
| egal process).

N.C.-- C D. Spangler Constr. Co., 388 S.E.2d at 570 (Webster's Third New
World International Dictionary 2286 (1976) al so defines "suit" as "the attenpt
to gain an end by | egal process").

See al so

M ch. - - Mch. MIlers Mut. Ins. Co. v. Bronson Plating Co., 445 Mch. 558
519 N.W2d 864, 866 (1994) , overrul ed on other grounds by Wlkie v.
Aut o- Omers Ins. Co., 469 Mch. 41, 664 NW2d 776 (2003) (PRP letters are
"suits" because the termis amnbi guous);

Oe.-- St. Paul Fire & Marine Ins. Co. v. MCormck & Baxter Creosoting
Co., 126 Or. App. 689, 701 nodified, 28 Or. App. 234, 875 P.2d 537 (1994)
aff'd in part, rev'd on other grounds, 324 Or. 184, 923 P.2d 1200 (1996)
("suit" is sufficiently broad to cover adm nistrative proceedi ngs such as PRP
letters).

(n32) Footnote 30. See, e.g., Mnarch Geenback, LLC. v. Mnticello Ins.
Co., 118 F. Supp. 2d 1068, 1074 (D. ldaho 1999) ("Not only have adm nistrative
proceedi ngs been found to be suits where suit is undefined in the policy, but an
admini strative proceeding fits squarely into the Court's construction of a
"civil proceeding,' thus satisfying the first prong of a 'suit' according to the
policy.").

(n33) Footnote 31. U.S.-- CQuaker State Mnit-Lube v. Fireman's Fund Ins.
Co., 868 F. Supp. 1278, 1310 (D. Utah 1994) ("administrative action in this case
reflects a tangibly coercive effort to obtain the 'cooperation' of Quaker State
in defraying environnental response costs, costs representing a liability
ultimately enforceable by [an action] under CERCLA"); St. Johnsbury Trucking Co.
v. Liberty Mut. Ins., No. 93 B 4313, 1999 Bankr. LEXI S 403 (Bankr. D. Vt. Apr.
16, 1999) (PRP notice was tantanount to the comencenent of a |awsuit);

Ind.-- Hartford Accident & Indem Co. v. Dana Corp., 690 N. E.2d 285, 297
(Ind. C. App. 1997) ("W agree with those courts which have found coercive and
adversarial adm nistrative proceedings to be 'suits.' To deci de otherw se would
encour age insureds to not cooperate w th governnmental agencies, thus running the
ri sk of huge fines, punitive danages, and delay in remediating environnenta
pollution."); Travelers Indem Co. v. Summit Corp. of Am, 715 N E.2d 926,
933-34 (Ind. C. App. 1999 ;

Ky.-- Aetna Cas. & Sur. Co. v. Commonwealth, 179 S. W 3d 830, 837 (Ky. 2005)

Mch. -- Mch. Mllers, 519 NW2d at 870 (PRP notice is functiona
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equi val ent of suit);

Wsc. - - Johnson Controls, Inc. v. Enployers Ins. of \Wausau, 264 Ws. 2d
60, 665 N.W2d 257 (2003) ("an insured's receipt of a potentially responsible
party letter fromthe Environnmental Protection Agency (EPA) or an equival ent
state agency seeking renedi ation or remediation costs is a "suit" which a
conprehensive general liability (C&) insurer has a duty to defend").

(n34) Foot note 32. Johnson Controls, Inc., 665 N.W2d at 284 (interna
citations omtted).

See al so

US.-- Aetna Cas. and Sur. Co., Inc. v. Pintlar Corp., 948 F.2d 1507, 1513
(9th Cir. 1991) ; Hutchinson Ol Co. v. Federated Serv. Ins. Co., 851 F. Supp
1546, 1552 (D. Wo. 1994) ("It is not reasonable to find that a duty to defend,
in the absence of clear, unanbiguous policy |anguage to the contrary, will arise
only when the EPA has selected a judicial forumand has comenced a civil
proceedi ng and that no duty to defend will arise if the EPA, an entity not
within the control of the insured, elects to pursue its adninistrative options
instead."); Pacific Enployers Insurance v. Servco, 273 F. Supp. 2d 1149 (D
Haw. 2003) (PRP has no choice but to conply with state regul atory proceedings,
and the nmere fact that PRP seens to be conplying with those proceedi ngs does not
nean t hat proceedi ngs are "not a CERCLA-equivalent of a 'suit.' ");

Ga.-- Boardnman Petroleumv. Federated Mut. Ins., 926 F. Supp. 1566, 1582
(S.D. Ga. 1995) , rev'd on other grounds, 150 F.3d 1327 (11th Cr. 1998)
(applying Georgia Law) ("[S]Juch letters fromstate environmental agencies have
risen to a profile at least as proninent as a 'suit' by a private party," and
therefore, constitute 'suits.' ");

M ch. - - Sout h Maconb Di sposal Auth. v. American Ins. Co., 225 Mch. App.
635, 572 N.W2d 686 (1997) (state letters to PRP for cleanup also constitute
"suits");

Mnn.-- SCSC Corp. v. Allied Mut. Ins. Co., 536 N.W2d 305, 315 (M nn
1995) (requests for information by state environnmental agency constituted
suits);

Vt. -- State v. CNA Ins. Cos., 172 Vt. 318, 779 A 2d 662, 667(2001) ("we
see no reason to treat conpliance with a state environnmental regine differently
froma federal one."); Town of Wndsor v. Hartford Accident & Indem Co., 885
F. Supp. 666, 670 (D. Vt. 1995) (applying Vernont |aw) (state comrunications
identifying PRP status were sufficiently adversarial to constitute a "suit"
wi thin the neaning of the CG policy).

(n35) Footnote 33. See e.g.

N. Y.-- Avondale Industries, Inc. v. Travelers Indem Co., 887 F.2d 1200,
1206 (2d Cir. N Y. 1989) (applying New York law) ("A request to participate
voluntarily in remedial neasures is not the same as the adversarial posture
assuned in the coercive demand |l etter that Avondal e received in the instant
case.");

V. -- Carpentier v. Hanover Ins. Co., 248 A D.2d 579, 581, 670 N. Y.S. 2d
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540, 1998 N.Y. App. Div. LEXIS 2868 (2d Dep't 1998) (state and EPA letters that
nmerely informed PRP of its potential liability were not "suits,"” however, EPA's
letter asking PRP to pay a large, specified sumof noney, advising PRP that

interest would start accruing after the date of denmand, and threatening to file
a notice of a lien were coercive and adversarial enough to constitute "suits.").

(n36) Footnote 34. See, e.g., Broadwel | Realty Servs. v. Fid. & Casualty
Co., 218 N.J. Super. 516, 528 A.2d 76, 81(App. Div. 1987) , abrogated on ot her
grounds by Morton Int'l, Inc. v. General Acc. Ins. Co. of Am, 134 N J. 1, 629

A 2d 831 (1993)
(n37) Footnote 35. See, e.g.

| daho- - N. Pac. v. M, 130 |daho 251, 939 P.2d 570, 572 (1997) ("If
[insurer] wanted a nore particularized definition of duty to defend they coul d
have witten one into their policy, but they didn't. Accordingly, the
Plaintiff's duty to defend has been triggered by the EPA actions...");

lowa-- A Y. MDonald Indus. v. Ins. Co. of NN Am, 475 N.W2d 607, 627
(lowa 1991) ("If any claimalleged against the insurer can rationally be said to
fall within such coverage, the insurer nust defend the entire action.");

M ch. - - Mch. MIlers Mut. Ins. Co. v. Bronson Plating Co., 445 Mch. 558
519 N.W2d 864 (1994) (anmbiguity construed in manner "nost favorable to the
i nsured");

N H.-- Coakl ey v. Maine Bonding & Casualty Co., 136 N.H 402, 618 A 2d 777
(1992) (construing anbiguity against insurer);

N C -- C. D. Spangler Constr. Co. v. Indus. Crankshaft & Eng'g Co., 326
N. C. 133, 388 S.E 2d 557, 569 (1990) ("The function of the courts is not to
sprinkle sand on ice by strict construction where an insurance company uses
"slippery' words to designate coverage.");

Utah-- Quaker State Mnit-Lube v. Firenan's Fund Ins. Co., 868 F. Supp
1278, 1311 (D. Utah 1994) (applying Utah |aw) ("Had the defendants desired a
narrower, nore particularized definition of that duty, they could have witten
one into their policies. Even after the enactment of CERCLA in 1980, however,
the policy | anguage remained unaltered in the defendants' policies. Unless
coverage is defeated as a matter of law by the operation of the pollution
exclusion ... defendants' duty to defend has been triggered by the EPA actions

")

Wash.-- Boeing Co. v. Aetna Cas. & Sur. Co., 1990 U.S. Dist. LEXIS 20231
(WD. Wash. 1990) (applying Washington law) (interpreting "suit” in insured s
favor where nmultiple definitions exist).

(n38) Footnote 36. See, e.qg.

Mass. - - Hazen Paper Co. v. United States Fidelity & Guar., 407 Mass. 689
555 N. E. 2d 576, 582-83 (1990) (cleanup costs are damages wi thin policy |anguage,
al t hough damages do not include costs incurred in conplying with an injunction
directed to damage prevention or costs incurred where there has been no property
damage) ;
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Mb.-- Farmland Indus., Inc. v. Republic Ins. Co., 941 S.W2d 505, 508-12
(Mb. 1997) (environmental response costs are "damages"--overruling prior federa
court decisions ruling to the contrary);

Pa.-- Fed. Ins. Co. v. Susquehanna Broadcasting Co., 727 F. Supp. 169, 174
(MD. Pa. 1989) , aff'd, 928 F.2d 1131 (3d Cir. 1991) (applying Pennsyl vani a
| aw) (CERCLA response costs are danages, but are only recoverable up to the
val ue of the restored property);

Tex.-- SnyderGeneral Corp. v. Century Indem Co., 113 F.3d 536, 539 (5th
Cr. 1997) (applying Texas |aw) (cleanup costs are covered damages even if
voluntarily undertaken to cl ean up hazardous waste);

Vt.-- Vt. Am Corp. v. Am Enployers' Ins. Co., No. 330-6-95 (Vt. Super. Ct
Cct. 31, 1997) (remedial costs are included within the nmeaning of the term
"damages") .

(n39) Footnote 37. See, e.g., C. D. Spangler Constr. Co., 388 S.E.2d at 566
("The expenses were incurred by virtue of the in terroremand coercive effect of
the State directive ... '"Further peril [to state] was both imnent and
i medi ate. Under these circunstances, the abatenent and response expenses
constitute "damages" which the insured was legally obligated to pay.").

(n40) Footnote 38. M. -- Farm and Indus., 941 S.W2d at 508-12
(environnental response costs are "damages" covered under liability insurance
contracts because plain nmeani ng of "danages" does not distinguish between | ega
and economc relief);

la. -- C.D Spangler Constr. Co., 388 S.E.2d at 567 (interpreting Nat'
Indem Co. v. US. Pollution Control, 717 F. Supp. 765 (WD. Gkla. 1989))
(appl yi ng Gkl ahoma | aw) (response costs were covered "because the policy did not
affirmatively limt the definition of damages to | egal damages only");

Wsc. - - Johnson Controls, Inc. v. Enployers Ins. of \Wausau, 264 Ws. 2d
60, 665 N.W2d 257, 278 (2003) ("It makes little sense in determ ni ng whet her
"damages"” have occurred under the policy whether the party bringing a | ega
action for contribution to renmedi ate damaged property is a governmental agency
or sonme other entity. Certainly this distinction was not bargained for, nor is
it mani fested anywhere in the CE policies. The nature of the relief sought
agai nst an insured for danage that it caused shoul d not change based on the
identity of the claimant in a CERCLA cost recovery action.").

(n4l1) Footnote 39. See, e.g., US. Aviex v. Travelers Ins. Co., 125 Mch
App. 579, 336 N.W2d 838, 843 (1983) ("It is merely fortuitous fromthe
standpoi nt of either plaintiff or defendant [insurer] that the state has chosen
to have plaintiff remedy the contam nation problem rather than choosing to
i ncur the costs of cleanup itself and then suing plaintiff to recover those
costs."); see also Hazen, 555 N.E.2d at 576 ("The inportant point is that, if
Hazen is legally liable to pay certain anounts because of property damage for
which the law holds it responsible, and [insurance conpany] is legally obligated
to pay 'damages on account of ... property danage,' Hazen has policy coverage
[for such damages.]").

(n42) Footnote 40. See Continental Ins. Cos. v. Northeastern Pharm & Chem
Co., 842 F.2d 977, 983 (8th Cir. 1988) ("environnmental contam nation caused by
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i mproper disposal of hazardous wastes can constitute 'property danage' ");
Aetna Cas. & Sur. Co. v. Kentucky, 179 S.W3d 830, 838-39 (Ky. 2005) ("W agree
with the majority of state appellate courts that hold the ordi nary meani ng of
"damages" is broad enough to, and does include, governnent nandated response or
cl eanup costs under CERCLA and similar state environmental protection statutes:
as long as the purpose is to rectify, correct, control, |essen or stop ongoing
injury of the premses.").

(n43) Footnote 41. See, e.g., Harleysville Mut. Ins. Co. v. Sussex County,
831 F. Supp. 1111, 1131-32 (D. Del. 1993) ("suit" is clear and unanbi guous and
cannot be construed to include an EPA threat to hold the insured liable for
cl eanup costs "wi thout doing violence to the plain and ordi nary neani ng of the
word"); Racal-DatacomlInc. v. Ins. Co. of NN Am, No. 95-1749- ClV-LENARD, 1998
U S Dist. LEXIS 23580, (S.D. Fla. Feb. 11, 1998) ("suit" is unanbi guous).

(nd44) Footnote 42. Fla.-- Racal-Datacom 1998 U. S. Dist. LEXI S 23580
(applying Florida law) ("the Court finds ... the term'suit' as used in the
policy is unanbiguous in that it refers only to proceedings in a court of |aw');

M. -- Lapham Hi ckey Steel Corp. v. Prot. Miut. Ins. Co., 166 IIl. 2d 520
655 N. E. 2d 842, 847 (1995) ("Since nothing has been filed agai nst Lapham Hi ckey
in acourt of law, there is no 'suit' against which Protection can defend.");

La.-- Joslyn Mg. Co. v. Liberty Mut. Ins. Co., 836 F. Supp. 1273, 1279
(WD. La. 1993) (applying Louisiana |aw) (state conpliance |letters do not
constitute a "suit," which generally and traditionally refers to a fornal
proceeding in a court of |aw).

(n45) Foot not e 43. Lapham Hi ckey Steel Corp., 655 N.E. 2d at 847 ("Thus, the
duty to defend extends only to suits and not to allegations, accusations or
cl ai 8 which have not been enbodied within the context of a conplaint. In the
instant case, a conplaint alleging liability for property damage has never been
filed agai nst Lapham Hi ckey. Wthout a conplaint, there is no 'suit.' And
without a 'suit,' Protection's duty to defend Lapham Hi ckey is not triggered.");
see al so Foster-Gardner, Inc. v. Nat'l Union Fire Ins. Co., 18 Cal. 4th 857,
959 P.2d 265, 281 (1998) ("The paraneters of a 'suit'--and therefore the linmts
of a defense--are defined explicitly by the conplaint, the policy, and any other
i nformati on known to the insurer."); Racal-Datacom 1998 U S. Dist. LEXIS 23580
("I'n this case, the EPA never filed a conplaint in a court of |aw which the
Court can consult to evaluate whether the allegations stated therein triggered
INA's duty to defend Racal against the EPA.").

(n46) Footnote 44. Paul V. Mj kowski, Triggering The Liability Insurer's Duty
to Defend in Environmental Proceedings: Does Potentially Responsible Party
Notification Constitute a "Suit"?, 67 St. John's L. Rev. 383, 384 (1993)
(standard CG. policies read "The conpany shall have the right and duty to defend
any suit against the insured seeking damages on account of ... property damage,
even if any of the allegations of the suit are groundl ess, false or fraudul ent,
and may make such investigation and settlenment of any claimor suit as it deens
expedient."); Foster-Gardner, 959 P.2d at 274 ("Wiile [the insurer] has the
power to investigate any claim it has the duty to defend only suits.").

(n47) Foot not e 45. Foster-Gardner, 959 P.2d at 280

(n48) Footnote 46. Fla.-- Racal-Datacom 1998 U S. Dist. LEXI S 23580
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(applying Florida law) ("To find that that letter initiated a 'suit' as
under st ood under the policy would render the distinction between clains and
suits that is witten into the policy superfluous and thereby fail to give
effect to all of the |language contained within the policy.");

II1.-- Lapham Hi ckey Steel Corp., 655 N. E. 2d at 847 ("If the word 'suit
was broadened to include clains, in the face of policy | anguage which
di stingui shes between the two, any distinction between the two words woul d
become superfluous."); Foster-Gardner, 959 P.2d at 274 (sane);

La.-- Joslyn Mg. Co. v. Liberty Mut. Ins. Co., 836 F. Supp. 1273, 1279
(WD. La. 1993) (applying Louisiana law) (state conpliance |letters do not
constitute a "suit," which generally and traditionally refers to a fornal
proceeding in a court of law); Joslyn Mg. Co., 836 F. Supp. at 1279 ("the
i nsurance policies specifically differentiate between the words claimand suit
for purposes of the duty to defend.").

(n49) Foot note 47. Prof'l Rental, Inc. v. Shelby Ins. Co., 75 Chio App. 3d
365, 599 N E.2d 423, 429 (1991) ("The EPA's initial PRP correspondence typically
requests information fromthe PRP for the purpose of assisting the EPA in
determ ning the need for response action. The EPA further requests that the PRP
i nformthe government of its willingness to 'voluntarily' participate in cleanup
plans ...").

(n50) Footnote 48. I1d.; see also Bor g- Warner Corp. v. Ins. Co. of N Am,
174 A.D.2d 24, 36, 577 N Y.S 2d 953, 1992 N. Y. App. Div. LEXIS 109 (1992) ("W
conclude that [PRP notification letters] are not the equival ent of suits because
they seek only voluntary participation and negotiation and do not threaten
litigation."); Joslyn Mg. Co., 836 F. Supp. at 1279 (only if the respondent
refuses to conply with the order is the respondent then subject to possible
civil enforcement or penalties).

(n51) Foot not e 49. C ncinnati Ins. Co. v. MIliken & Co., 857 F.2d 979 (4th
Cr. 1988) (under South Carolina |aw, "damages" does not include equitable
relief such as restoration and cl eanup costs); Maryland Cas. Co. v. Arnto Inc.
822 F.2d 1348 (4th Cir. 1987) , cert. denied, 484 U S. 1008 (1988) ; see also
Patrons Oxford Mut. Ins. Co. v. Marois, 573 A 2d 16, 18 (M. 1990) ("Such
amounts may be substantial and may effectively alleviate or prevent property
danmage to others, but we do not believe the "ordinarily intelligent insured,’
engaged in a nore than casual reading of the policy... would consider themto be
sums which the insured [is] legally obligated to pay as damages.") (interna
citations and quotations marks onitted).

(n52) Foot not e 50. 916 F.2d 731, 741 n.7 (1st Cir. 1990) (citing Black's Law
Dictionary 377 (5th ed. 1979).

(n53) Footnote 51. 1d. (citing Webster's Ninth New Col |l egiate Dictionary 333
(1989)).

(n54) Foot note 52. Id. at 741
(n55) Footnote 53. 1d.
(n56) Footnote 54. Paul V. Mj kowski, Triggering The Liability Insurer's Duty

to Defend in Environmental Proceedings: Does Potentially Responsible Party
Notification Constitute a "Suit"?, 67 St. John's L. Rev. 383, 395 (1993)
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("G ven the scope of the CERCLA schene and the power of the federal government,
it mght appear that an EPA PRP letter presunptively neets the Ryan test.
Predi ctably, courts applying Ryan to an EPA notification have split.")

(n57) Footnote 55. See, e.g., Gen. Accident Ins. Co. v. State Dep't of
Envtl. Prot., 143 N. J. 462, 477, 672 A . 2d 1154 (1997) (presuning costs are
i ndemi ty).

(n58) Footnote 56. Cal.-- Aeroj et-CGeneral Corp. v. Trans. Indem Co., 17
Cal. 4th 38, 70 Cal. Rptr. 2d 118, 948 P.2d 909 (1997) (site investigation
expenses constitute defense costs if (1) the site investigation was conducted
within the tenporal limts of the insurer's duty to defend; (2) the site
i nvestigation was reasonabl e and necessary to avoid or minimze liability; and
(3) the site investigation expenses were reasonabl e and necessary for that
pur pose) ;

M ch. - - Am Bunper & Mg. v. Hartford Fire Ins. Co., 452 Mch. 440, 550
N. W 2d 475, 485-86 (1996) ("costs expended during an RI/FS that go toward
remedi ati on, or nmaking a potentially injured party whole, are indemification
rather than defense costs. ... [but] are defense costs, rather than
i ndemmi fication costs, if they were expended in order to disprove or limt the
scope of liability for cleanup under the CERCLA and if they do not represent an
ordi nary cost of doing business");

Mnn.-- Wstling Mg. Co. v. Westin Nat'l Mit. Ins. Co., 581 N.W2d 39, 47
(Mnn. C. App. 1998) (investigation and conpliance costs incurred by an insured
in response to a Request for Investigation are considered defense costs);

N.Y.-- Endi cott Johnson v. Liberty Miut. Ins. Co., 928 F. Supp. 176, 184
(N.D.N. Y. 1996) (applying New York law) ("[t]o the extent that an expense is
primarily attributable to renedial investigations ... the expense will be
treated as a defense cost. ... [t]o the extent an expense is prinmarily
attributable to feasibility studies ... the expense will be treated as damages
to be indemified").

(n59) Footnote 57. Al aska-- Mapco Al aska Petroleum Inc. v. Cent. Nat'l Ins.
Co. of QOmaha, 795 F. Supp. 941, 949 (D. Al aska 1991) (applying Al aska | aw)
(groundwat er cl eanup not subject to owned property excl usion);

Ga.-- Caussen v. Aetna Cas. & Sur. Co., 754 F. Supp. 1576, 1580 (S.D. Ga.
1990) (applying Georgia |law) (polluted groundwater is not within the scope of
t he excl usion);

Mnn.-- N States Power Co. v. Fid. & Cas. Co. of N Y., 504 N.W2d 240, 246
(Mnn. . App. 1993) (where groundwater contam nation has occurred, the owned
property excl usion does not bar coverage for cleanup expenses);

N.J.-- Fed. Ins. Co. v. Purex Indus., 972 F. Supp. 872, 883-84 (D.N.J.
1997) (owned property exclusions do not apply to groundwater contanination as a
matter of |aw because New Jersey courts have held that groundwater bel ow real
property is not owned by the property owner);

N. Y.-- Bankers Trust Co. v. Hartford Accident & Indem Co., 518 F. Supp.
371 , vacated, 621 F. Supp. 685 (S.D.N. Y. 1981) (applying New York | aw)
(all owi ng coverage where cleanup of property was to prevent danmge to
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third-party property);

Pa.-- Conrail v. Certain Underwiters at Lloyds, No. 84-2609, 1986 U.S.
Dist. LEXI S 24579 (E.D. Pa. June 5, 1986) , aff'd, 853 F.2d 917 (3d Cr. 1988)
(appl yi ng Pennsyl vania |aw) (allow ng recovery of cleanup costs even where sone
expenditures were for cleanup of own property in addition to groundwater);

Wsc.-- Patz v. St. Paul Fire & Marine Ins. Co. 817 F. Supp. 781, 783 (E. D
Ws. 1993) (groundwater contam nation is not damage to property owned by the
i nsured).

But see Mass.-- Boston Gas Co. v. Century Indem Co., No. 07-1452, 2008
U S. App. LEXIS 12344, at *21 (1st Cr. June 10, 2008) (under Massachusetts | aw,
"only that remedi ati on necessary to protect against off-site contamnation is
conpensabl e; further costs, however useful to nitigate on-site contami nation
are not").

(n60) Footnote 58. Cal.-- State v. Superior Court, 78 Cal. App. 4th 1019
93 Cal. Rptr. 2d 276, 287-88, 93 Cal. Rptr. 2d 276 (2000) (running water, as
long as it continues to flowin its natural course, is not and cannot be nade
t he subj ect of private ownership);

Del.-- North Am Philips Corp. v. Aetna Cas. & Sur., No. 88C JA-155, 1995
Del . Super. LEXIS 358, at *6 (Del. Super. C. Apr. 7, 1995) (citing
Aeroj et -CGeneral Corp. v. Superior Court, 211 Cal. App. 3d 216, 257 Cal. Rptr.
621, 629, 257 Cal. Rptr. 621 (1st Dist. 1989)) (pollution of groundwater and
river waters is danage to public property, as well as a direct injury to public
wel fare);

Kan.-- Cessna Aircraft Co. v. Hartford Accident & Indem Co., 900 F. Supp
1489, 1498 (D. Kan. 1995) (applying Kansas |aw) (groundwater belongs to al
people in the state and cannot be owned or controlled by the insured);

Mnn.-- Cargill, Inc. v. Evanston Ins. Co., 642 NNw2d 80, 91 (Mnn. C
App. 2002) (contamination of groundwater in Mnnesota violates the public
interest and is not part of the owned property exclusion);

Mo.-- For conflicting authority under Mssouri |law, see United States v.
Conservation Chem Co., 653 F. Supp. 152 (WD. M. 1986) (psercolating
groundwat er under the landfill was not owned or controlled by the insured and

that the owned property exclusion did not apply) and Trans Wrld Airlines v.
Associ ated Aviation, 58 S.W3d 609 (Mb. Ct. App. 2001) (owned property exclusion
applies to contam nati on because insured has substantial property interests in

t he groundwater below the site).

N Y.-- Savoy Med. Supply Co. v. F&H Mg. Corp., 776 F. Supp. 703, 706
(E.D.N. Y. 1991) (threat to the public due to the contam nation of groundwater
pl aces the danage outside the owned property exclusion);

Pa.-- Aronson Assoc., Inc. v. Pa. Nat'l Mut. Cas. Ins. Co., 14 Pa. D &
C.3d 1 (Pa. Ct. Com PlI. 1977) , aff'd per curiam 272 Pa. Super. 606, 422
A.2d 689 (1979) (owned property exclusion did not apply; the streans and pool s
under the insured' s land constituted waters of the Comonwealth).

(n6l) Footnote 59. See, e.g., Boar dnan Petrol eumv. Federated Mut. Ins.
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Co., 269 Ga. 326, 498 S.E.2d 492, 494-95 (1998) (Georgia |aw provides that a
property owner owns everything that is above and below his real estate, and
contam nati on of on-site groundwater alone is damage to the insured s own

property).

(n62) Footnote 60. Cal.-- Purdy Co. v. Travelers Ins. Co., No. 97-56106,
1999 U. S. App. LEXIS 2165, at *3-4 (9th Cir. Feb. 11, 1999) (applying California
| aw) (coverage excluded where third-party risk was not inm nent);

Del.-- E.l. du Pont de Nemoburs & Co. v. Admiral Ins. Co., No. 89C AU 99,
1996 Del. Super. LEXIS 35, at *17-21 (Del. Super. C. Jan. 30, 1996)
(preventative neasures to end actual or immnent damages to third-party property
did not bar recovery under the owned property exclusion);

lowa - Walnut Grove Partners, L.P. v. Am Fanily Mit. Ins. Co., No.
04- Cv- 10168, 2004 U.S. Dist. LEXIS 30518, at *15-16 (S.D. lowa Cct. 4, 2004)
(excl usi on does not preclude coverage for work done to the insured' s property
that was intended to prevent inmnent danage to third-party property);

N J.-- Quincy Muit. Fire Ins. Co. v. Borough of Bellmaw, 172 N.J. 409, 799
A.2d 499, 510 (2001) (citing Aetna Cas. & Sur. Co. v. Dow Chem Co., 28 F
Supp. 2d 448 (E.D. Mch. 1998)) (insured nust establish the need for renediation
to prevent imminent harmto a third party).

(n63) Footnote 61. Cal.-- Vann v. Travelers Cos., 39 Cal. App. 4th 1610, 46
Cal. Rptr. 2d 617, 622 (1995) ("no legitinate purpose is served" by denying
coverage before off-site migration occurs);

Mass. - - Rubenstein v. Royal Ins. Co. of Anmerica, 44 Mass. App. Ct. 842,
694 N. E.2d 381, 389 (1998) (citing Haki mv. Mass. Insurers' Insolvency Fund,
424 Mass. 275, 675 N. E. 2d 1161 (1997) (the owned property exclusion does not
exclude coverage if the cleanup is designed to renediate, to prevent, or to
abate further mgration of contaminates to the off-site property; this is the
case even if the contam nating substances are solely on the insured' s |and);
Allstate Ins. Co. v. Qinn Constr. Co., 713 F. Supp. 35, 40-41 (D. Mass. 1989) ,
vacated, 784 F. Supp.927 (costs incurred to renedi ate damage on the insured' s
property in an attenpt to prevent future damage to third-party property are not
excl uded under the owned property exclusion);

O.-- Fireman's Fund Ins. Co. v. BEd Nemi G Co., 2005 U.S. Dist. LEXIS
29467, at *24-25 (D. O. Nov. 9, 2005) (exclusion inapplicable given allegations
of possible damage to the groundwater or other publicly owned water sources)
(citing Schnitzer Inv. Corp. v. Certain Underwiters at Lloyd' s of London, 104
P.3d 1162, 1169 (O. Ct. App. 2005) );

R1.-- Ins. Co. of NN Am v. Kayer-Roth Corp., C. A No. PC 92-5248, 1999
R 1. Super. LEXIS 66 (R 1. Super. C. July 29, 1999) ("Generally, courts have
not hesitated, in the context of third-party liability insurance, to treat
damage to the environment as property damage for the purpose of triggering
coverage.").

(n64) Foot note 62. See, e.g., Rubenstein v. Royal Ins. Co. of Am, 44 Mass.
App. C. 842, 694 N E.2d 381, 385 (1998) (discouraging cleanups by precluding
CGL insurance coverage until contamination has nmigrated or flowed onto soneone
el se's property runs afoul of the general preference wi thin environnental
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statutes toward preventative action); see also Schnitzer Inv. Corp. v. Certain
Underwriters at Lloyd' s of London, 341 Or. 128, 137 P.3d 1282, 1286 (2005)
(where soil and groundwater contami nation existed, insurer had to i ndemify cost
of capping soil, even though capping did not renedi ate groundwat er

cont am nati on, because it nonethel ess prevented the health risks resulting from
contact with environmental contamination in the soil)

(n65) Foot note 63. Mural o Co. v. Enployers Ins. of Wausau, 334 N.J. Super
282, 759 A 2d 348, 353 (App. Div. 2000) ("renmpval of contam nated soil may be a
step in the process of groundwater renediation, but renmoval of contam nated soi
only as renediation of soil contanination does not constitute groundwater
renedi ation, even if that soil renoval will elinnate a threat of groundwater
contam nation.").

(n66) Footnote 64. For exanple, a standard provision states "This insurance
does not apply to:

Bodily injury or property damage arising out of the discharge,
di spersal, rel ease or escape of snobke, vapor, soot, funes, acids,

al kalis, toxic chemcals, contam nants ..., but this exclusion does
not apply if such discharge dispersal, release or escape is sudden and
acci dental . "

(n67) Footnote 65. See, e.g., Eugene R Anderson and John G Nevi us,
| nsurance |ssues in, Brownfields Law and Practice § 28.01[4][c] (M chael B
CGerrard ed.) (citing Sock the Polluters, Bus. Ins., June 8, 1970, at 12).

(n68) Footnote 66. Ala.-- Aa. Plating Co. v. US Fid & Guar. Co., 690 So.
2d 331, 335 (Ala. 1996) ("sudden" is anbi guous; coverage exists if gradua
rel ease was unexpected and uni nt ended);

Al aska-- Mapco Express, Inc. v. Am Int'l Specialty Lines Ins. Co., No.
3AN- 95- 8309 (Al aska Super. C. July 31, 1998) ("sudden" is ambi guous);

Ga. - - Cl aussen v. Aetna Cas. & Sur. Co., 259 Ga. 333, 380 S.E. 2d 686,
687-88 (1989) (sane);

Haw. -- Pac. Enployers Ins. Co. v. Servco Pac., Inc., 273 F. Supp. 2d 1149,
1157-58 (D. Haw. 2003) (predicting Hawaii |law) (noting jurisdiction disagreenent
on neani ng of "sudden and accidental" exclusion);

Ind.-- Am States Ins. Co. v. Kiger, 662 N E. 2d 945, 948 (Ind. 1996)
("sudden and accidental" is amnbi guous because the drafters who added the cl ause
said it was a response to coverage for expected and intended events, but this
seens to sinply "clarify" the occurrence cl ause);

S.C-- Greenville County v. Ins. Reserve Fund, 313 S.C. 546, 443 S.E. 2d
552, 552 (1994) ("sudden and accidental" is ambi guous because jurisdictions
di sagree over its neaning). Queen City Farnms, Inc. v. Cent. Nat'l Ins. Co. of

Omaha, 126 Wash. 2d 50, 882 P.2d 703 (1994) ("sudden" is ambi guous; coverage
exi sts for unexpected and uni ntended escape of contani nants).

(n69) Footnote 67. U.S.-- Transanerica Ins. Co. v. Duro Bag Mg. Co., 50
F.3d 370, 372-73 (6th Cir. 1995) ("sudden and accidental" plainly neans abrupt);
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Ala.-- Hcks v. Am Res. Ins. Co., 544 So. 2d 952, 954 (Al a. 1989) (denying
coverage because exclusion is not anbi guous when applied to pollution by
i ndustry-related activities and nust be construed in favor of insurer);

Cal . -- Aydin Corp. v. First State Ins. Co., 18 Cal. 4th 1183, 77 Cal
Rptr. 2d 537, 959 P.2d 1213 (1998) (exception is not anbi guous and nust construe
in favor of the insurer if insurer has proven exclusion applies and insured does
not prove sudden and acci dental exception applies);

lowa-- Weber v. IM Ins. Co., 462 N.W2d 283 (lowa 1990) ("accidental" is
not anbi guous because previously defined as unusual and unexpected, therefore,
nmust construe to favor the insurer);

Me.-- A Johnson & Co. v. Aetna Cas. & Sur. Co., 933 F.2d 66 (1st Cir.
1991) (applying Maine |law) (exception is not anbi guous and nust construe in
favor of the insurer if insurer has proven exclusion applies and i nsured does
not prove sudden and acci dental exception applies).

(n70) Footnote 68. Ala.-- Ala. Plating, 690 So. 2d 331 (Ala. 1996) ("sudden
and accidental" is anbiguous and favoring coverage so long as mgration of
contam nants into groundwater was unexpected and unintended); Hicks, 544 So. 2d
952 (Ala. 1989) (no ambiguity exists when exception applied to pollution
occurring within the regular course of business of a mning plant);

Del.-- New Castle County v. Hartford Accident & Indem Co., 933 F.2d 1162,
1199 (3d Cir. 1991) (under Del aware |aw, sudden is anbi guous and neans
unexpected, not abrupt); E. I. du Pont de Nenpburs & Co. v. Allstate Ins. Co.,
693 A.2d 1059, 1061 (Del. 1997) (sudden is not anbi guous and nmeans "abrupt");

M. -- Qut board Marine Corp. v. Liberty Mut. Ins. Co., 154 IIlI. 2d 90, 607
N. E. 2d 1204, 1218 (1992) (sudden and accidental is anbi guous and neans
unexpect ed and uni nt ended) ; Fruit of the Loom Inc. v. Travelers |Indem Co.,
284 111. App. 3d 485, 672 N E 2d 278 (1996) (holding exception is not ambi guous
because the Supreme Court had al ready established the neani ng of "sudden" as
"unexpect ed and uni nt ended");

N Y. -- Cont'l Cas. Co. v. Rapid Am Corp., 80 N Y.2d 640, 593 N YV.S. 2d
966, 609 N.E.2d 506 (1993) ("sudden and accidental" is anbiguous in the context
of asbestos contam nation); but see Northville Indus. Corp. v. Nat'l Union
Fire Ins. Co., 89 N Y.2d 621, 657 N. Y.S.2d 564, 679 N E.2d 1044, 1048 (N.Y.
1997) ("sudden and accidental" is not anbiguous with regard to escape of
gasol i ne from storage);

W Va.-- Joy Technologies, Inc. v. Liberty Mut. Ins. Co., No. 86-C94, slip
op. at 2 (W Va. Cr. C. Feb. 4, 1994) (sudden is unanbi guous and nust be
interpreted according to ordinary neani ng--abrupt--and hol di ng conduct which
took place over a long tinme barred coverage);

But see Patz v. St. Paul Fire & Marine Ins. Co., 15 F.3d 699, 703 (7th Cir.
1994) (sudden and acci dental mneans unexpected and uni ntended and is not
anbi guous because Suprenme Court settled the ambiguity) (citing Just v. Land
Recl amation, Ltd., 155 Ws. 2d 737, 456 N.W2d 570 (1990) (holding "sudden" is
anbi guous and does not have tenporal neaning, but refers to danmages that are
uni nt ended and unexpected)).
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(n71) Footnote 69. See, e.g., Mrrow Corp. v. Harleysville Mut. Ins. Co.
101 F. Supp. 2d 422, 430 (E.D. Vva. 2000) ("The neani ng of "sudden and
accidental" in this context has been hotly debated in the courts ... The debate
focuses on whet her the word "sudden" adds a tenporal conponent to the exception
so that the phrase "sudden and acci dental” woul d nmean both "unexpected and

uni nt ended" -- synonyns of "accidental" -- and "abrupt or quick," the tenpora
neani ng of "sudden." ").
(n72) Footnote 70. lowa-- |owa Conprehensive Petrol eum UST Fund Bd. v.

Farm and Mut. Ins. Co., 568 N . W2d 815, 818-19 (lowa 1997) ("sudden" must have

t emporal neani ng because "accidental" neans unexpected/ uni ntended); Wber v.
IMI Ins. Co., 462 N.W2d 283 (lowa 1990) (unnecessary to define "sudden" because
spill was expected and thus, not accidental, exclusion applied);

N C -- Waste Mgnt. of Carolinas, Inc. v. Peerless Ins. Co., 315 N.C. 688,
340 S.E. 2d 374, 379 (1986) ("accident" requires "an unforeseen event, occurring
wi thout the will or design of the person whose nere act causes it; an
unexpect ed, unusual, or undesi gned occurrence"; gradual rel eases nay be sudden
and acci dental);

&l a. - - Kerr-McGee Corp. v. Admiral Ins. Co., 1995 K 102, 905 P.2d 760,
764 (1995) (ordinary meaning of "sudden" necessarily inplies an elenent of tine
and "accident" neans unexpected or unintended rel ease, regardl ess of intent of
parties to pollute).

(n73) Footnote 71. Ala.-- Aa. Plating Co. v. United States Fid. & Guar.
Co., 690 So. 2d 331 (Ala. 1996) (discharge resulting in mgration of
contami nants in groundwater was unexpected and uni ntended when contani nation
occurred despite insured followi ng instructions for disposal);

Colo.-- Cotter Corp. v. Am Enpire Surplus Line Ins. Co., 90 P.3d 814
(Col 0. 2004) ; Pub. Serv. Co. of Colo. v. Wallis & Co., 986 P.2d 924 (Colo.
1999) ;

Del.-- New Castle County v. Hartford Accident & Indem Co., 933 F.2d 1162
(3d Gir. 1991) , rev'd on other grounds, 970 F.2d 1267 (3d Cir. 1992) , cert.
denied, 507 U.S. 1030 (1993) (predicting Delaware |aw);

Ga.-- Virginia Props., Inc. v. Home Ins. Co., 74 F.3d 1131 (11th Cir. 1996)
(appl ying Georgia | aw); Cl aussen v. Aetna Cas. & Sur. Co., 259 Ga. 333, 380
S.E. 2d 686 (1989) ; Lunbernen's Mut. Cas. Co. v. Plantation Pipeline Co., 214
Ga. App. 23, 447 S.E. 2d 89 (1994) ;

[Il.-- Tribune Co. v. Allstate Ins. Co., No. 1-01-1330, 2003 IIIl. App.
LEXIS 1669 (II1. App. C. Aug. 11, 2003) (pollution is not unexpected when
i nsured knows will result as natural and ordinary consequence); Fruit of the
Loom Inc. v. Travelers Indem Co., 284 |Ill. App. 3d 485, 672 N E.2d 278 (1996)

(expected di scharge of pollutants bars coverage);

Ind.-- Am States Ins. Co. v. Kiger, 662 N E. 2d 945 (Ind. 1996) (sudden and
acci dental rmust mean unexpected and uni ntended because the drafters added the
exception to avoid coverage for expected and intended pollution);

Mss.-- US Fid & Giar. Co. v. B&B O | Well Serv., Inc., 910 F. Supp
1172, 1183 (S.D. Mss. 1995) (applying M ssissippi |law) (barring coverage if
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i nsured knew or should have known its activities were causing pollution because
even if unintended, the pollution was clearly expected);

Oe. -- St. Paul Fire & Marine Ins. Co. v. MCormck & Baxter Creosoting
Co., 324 Or. 184, 923 P.2d 1200, 1217-18 (1996) ("sudden and accidental " means
unexpect ed and uni ntended, and al t hough "sudden" nay have tenporal elenent, it
does not necessarily inply "abrupt");

RI1.-- Textron v. Aetna Cas. & Sur. Co., 754 A 2d 742, 750 (R 1. 2000)
(barring coverage for intentional and reckless pollution, however, preserving
coverage for any party who in good faith attenpts to contain pollution despite
unexpected and uni ntended rel ease);

S.C-- Greenville County v. Ins. Reserve Fund, 313 S.C. 546, 443 S.E. 2d
552, 553 (1994) (pollution exclusion refers to an unexpected but not necessarily
abrupt event);

S.D.-- Am Universal Ins. Co. v. Witewod Custom Treaters, Inc., 707 F
Supp. 1140, 1147 (D.S.D. 1989) (sudden and acci dental neans unexpected and
uni ntended fromthe standpoint of the insured);

Wash. - - Queen City Farms, Inc. v. Cent. Nat'l Ins. Co. of Omha, 126 Wash.
2d 50, 882 P.2d 703, 725-26 (1994) (sudden neans unexpected and uni ntended and
does not have tenporal neaning under Washington |aw, barring coverage for
i ntentional pollution);

Wsc. - - Just v. Land Reclamation, Ltd., 155 Ws. 2d 737, 456 N.W2d 570,
571-72 (1990) (pollution exclusion has no tenporal neaning, but interpreting
sudden and accidental to mean unexpected and uni ntended).

(n74) Footnote 72. Al aska-- Mapco PetroleumlInc. v. Central Nat'l Ins. Co.
of Omaha, 795 F. Supp. 941, 947 (D. Al aska 1991) (interpreting Al aska | aw)
("sudden and accidental" has tenporal neaning, but refers to that which occurs
wi t hout notice);

Kan. - - Farm Bureau Mut. Ins. Co. v. Laudick, 18 Kan. App. 2d 782, 859 P.2d
410, 412 (1993) ("sudden and accidental" should be given tenporal neaning and
"sudden" conbi nes both the elenents of "w thout notice or warning" and "quick or
brief in time");

Wo.-- Sinclair Gl Corp. v. Republic Ins. Co., 929 P.2d 535, 543 (Wo.
1996) (finding "sudden and accidental" has a tenporal aspect that requires
occurrence to happen abruptly, w thout any significant notice, and
unexpect edl y) .

(n75) Footnote 73. See, e.qg.

R1.-- Textron, Inc. v. Aetna Casualty and Surety Co., 754 A 2d 742, 749,
750-54 (R 1. 2000) (finding pollution-exclusion clauses in Lloyd' s policies to
be legally synonymous to U. S. pollution-exclusion clauses and hol ding that term
sudden does not include a tenporal elenent);

Tex.-- Union Pac. Res. Co. v. Continental Ins. Co., No. 249-23-98 (Tex.
Dist. ., Dec. 17, 1998), reprinted in 13 Mealey's Ins. Litig. Rep. No. 11
Section A (Jan. 19, 1999) ("sudden and accidental" neans unexpected and
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uni ntended and does not require that an event be quick or abrupt).
(n76) Footnote 74. 1d.

(n77)Footnote 75. Del.-- E. I. du Pont de Nenours & Co. v. Allstate Ins.
Co., 693 A 2d 1059, 1061 (Del. 1997) ("sudden" means abrupt and applies to
initial discharge of pollutants); but See New Castle County v. Hartford
Accident & Indem Co., 933 F.2d 1162, 1199 (3d Cir. 1991) (predicting Del anare
[ aw) ("sudden and acci dental” means unexpected and uni ntentional and thus the
exception does not apply to intentional discharge);

| owa-- | owa Conprehensive Petrol eum UST Fund Bd. v. Farm and Mut. Ins. Co.,
568 N. W2d 815, 818-19 (lowa 1997) ("sudden" nust have tenporal mneaning to give
uni que neani ng to each word because "acci dental" neans unexpected and
uni nt ended) ;

La.-- Thonpson v. Tenple, 580 So. 2d 1133, 1134 (La. C. App. 1991)
(pollution exclusion clauses are intended to exclude coverage for active
i ndustrial polluters who knowi ngly pollute over extended periods of tine);

M ch. - - Upj ohn v. New Hampshire Ins. Co., 438 Mch. 197, 476 N.W2d 392,
397-98 (1991) ("sudden" has tenporal elenment as well as a sense of the
unexpect ed) ;

M nn.-- Board of Regents of Univ. of Mnn. v. Royal Ins. Co. of Am, 517
N. W2d 888, 891-92 (Mnn. 1994) (coverage barred for any di scharge that was not
"sudden, " neani ng abrupt, and accidental, meaning unexpected and uni ntended);

Mo.-- Trans World Airlines, Inc. v. Associated Aviation Underwiters, 58
S.W3d 609, 622 (Mb. C. App. 2001) (deliberate is not accidental); see also
Aetna v. General Dynamics Corp., 968 F.2d 707, 710 (8th Cir. 1992) (applying
M ssouri Law) (because "accidental" includes unexpected, "sudden" nust nean
abrupt, otherw se the word sudden woul d be rendered superfluous);

Mont . - - Travelers Cas. & Sur. Co. v. Ribi Immunochem Research, Inc., 326
Mont. 174, 2005 Mr 50, 108 P.3d 469, 476 (2005) (exclusion applies to
uni ntentional pollution because sudden has tenporal neaning); Sokol owski v.
Anerican W Ins. Co., 1999 M 93 , 294 Mont. 210, 980 P.2d 1043, 1046-47

(1999) ("sudden" must have tenporal el enent because accidental already expresses
unexpected part of exclusion);

N J.-- Morton Int'l Inc. v. General Accidents Ins. Co. of Am, 134 N J. 1
629 A 2d 831, 847 (1993) ("sudden" has tenporal elenent, however exclusion
applies only to intentional discharges);

N Y. -- Northville Indus. Corp. v. Nat'l Union Fire Ins. Co. of
Pittsburgh, Pa., 89 N Y.2d 621, 657 N Y.S. 2d 564, 679 N E.2d 1044, 1047-48
(1997) ("sudden" has tenporal meaning); Techni con El ecs. Corp. v. Anerican

Honme Assurance Co., 74 N. Y.2d 66, 544 N.Y.S.2d 531, 542 N. E.2d 1048, 1050 (1989)
(excl udi ng coverage for intentional discharges);

N C -- Waste Mgnt. of Carolinas, Inc. v. Peerless Ins. Co., 315 N. C. 688,
340 S.E. 2d 374, 379 (1986) ("accident" is "an unforeseen event, occurring
wi thout the will or design of the person whose nere act causes it; an
unexpect ed, unusual, or undesi gned occurrence" allow ng for gradual releases to
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be sudden and accidental, but denying coverage for contam nation | eakage over a
peri od of years);

i o- - CGoodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Chio St
3d 512, 2002 Onio 2842, 769 N. E.2d 835, 843-44 (2002) (exclusion is triggered by
i nsured's expectation that contam nati on would nigrate); Hybud Equi p. Corp. v.

Sphere Drake Ins. Co., 64 Chio St. 3d 657, 597 N E 2d 1096, 1103 (Chio 1993)
("sudden" neans abrupt), cert. denied, 507 U 'S. 987 (1993) ;

&l a. -- Kerr-McGee Corp. v. Admiral Ins. Co., 1995 K 102, 905 P.2d 760,
763-64 (Ckla. 1995) (ordinary neaning of "sudden" necessarily inplies an el ement
of time and "accident" neans unexpected or uni ntended rel ease, regardl ess of
intent of parties to pollute);

Tenn.-- Drexel Chem Co. v. Bituminous Ins. Co., 933 S.W2d 471, 477 (Tenn
Q. App. 1996) (sudden has a tenporal neani ng and cannot be sudden when
occurring over long period of time in the regular course of business); Termnix
Int'l Co. Ltd. P ship v. Maryland Cas. Co., 956 F.2d 270 (6th GCir. 1992) (under
Tennessee | aw, "sudden and accidental" is unanbi guous since sudden neans
unexpect ed and uni nt ended) ;

Tex.-- Union Pac. Res. Co. v. Continental Ins. Co., No. 249-23-98 (Tex.
Dist. C&. Dec. 17, 1998) reprinted in 13 Mealey's Ins. Litig. Rep. No. 11
Section A (Jan. 19, 1999) (sudden nmeans unexpected and uni ntended and does not
require a quick or abrupt event); but see Mistang Tractor & Equip. Co. v.
Liberty Mut. Ins. Co., 76 F.3d 89, 91-92 (5th Gr. 1996) (applying Texas | aw)
("sudden" nmay only reasonably be construed to nean quick or brief);

Ut ah-- Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 133 (Utah
1997) (sudden neans abrupt and acci dental neans unexpected and unintended);

Va.-- Morrow Corp. v. Harleysville Mut. Ins. Co., 101 F. Supp. 2d 422, 431
(E.D. Va. 2000) (applying Virginia |law) (exception is only triggered if
di scharge is both unexpected and qui ck or abrupt);

Wo.-- Sinclair Gl Corp. v. Republic Ins. Co., 929 P.2d 535, 543 (Wo.
1996) (finding "sudden and accidental" has a tenporal aspect that requires
occurrence to happen abruptly, w thout any significant notice and unexpectedly).

(n78) Footnote 76. See, e.g.

Cal.-- Shell Ol Co. v. Wnterthur Swiss Ins. Co., 12 Cal. App. 4th 715,
15 Cal. Rptr. 2d 815 (1993) ;

lowa-- | owa Conprehensive Petrol eum UST Fund Bd. v. Farm and Mut. Ins. Co.,
568 N.W2d 815, 818-19 (lowa 1997) ("sudden"” nust have tenporal neaning to give
uni que neaning to each word because "accidental" means unexpected and
uni nt ended) ;

M nn.-- Board of Regents of Univ. of Mnn. v. Royal Ins. Co. of Am, 517
N. W2d 888, 892 (M nn. 1994) (coverage barred for any discharge that was not
"sudden, " neani ng abrupt, and accidental, meaning unexpected and unintended, to
define otherwi se woul d create redundancy);

Mont . - - Sokol owski v. Anerican W Ins. Co., 294 Mont. 210, 1999 Mr 93
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980 P.2d 1043 (1999) ("sudden" must have tenporal el ement because acci denta
al ready expresses unexpected part of exclusion);

N J.-- Morton Int'l Inc. v. General Accidents Ins. Co. of Am, 134 N.J. 1
629 A . 2d 831, 847 (1993) (overruling precedent which nmerely reiterated
"occurrence" by defining "sudden" as unexpected and uni ntended).

N M -- United Nuclear Corp. v. Allstate Ins. Co., 2011 NMCA 39, 2011 N M
App. LEXIS 10 (NM C. App. Mar. 9, 2011) , cert granted (May 4, 2011) (in suit
agai nst mining conpany for discharging pollutants, conpany's CG policies
excl uded coverage for injury caused by pollution, unless pollution was "sudden
and acci dental ;" because neani ng of term "sudden" was unanbi guous, district
court correctly held that it neant quick, abrupt, or otherwise a tenporarily
short period of time, and, thus, conplaint's allegations clearly fell outside
scope of policy, because its pollution discharges were not "sudden and
accidental"). A lengthy dissent would have found the term anbi guous.

(n79) Footnote 77. Al aska-- Mapco PetroleumlInc. v. Central Nat'l Ins. Co.
of Omaha, 795 F. Supp. 941, 947 (D. Al aska 1991) (applying Al aska |aw) ("sudden
and accidental” has tenporal nmeaning and refers to that which occurs wthout
notice);

Cal . -- FMC Corp. v. Plaisted & Cos., 61 Cal. App. 4th 1132, 72 Cal. Rptr.
2d 467, 475 (1998) (sudden neans abrupt and does not apply to gradual rel eases
even if they are unexpected);

Conn. - - Buel I Indus., Inc. v. Greater N.Y. Mut. Ins. Co., 259 Conn. 527,
791 A . 2d 489, 498-99 (2002) (release of pollutants nust be rapid or abrupt);

Fla.-- Dinmtt Chevrolet, Inc. v. Southeastern Fid. Ins. Corp., 636 So. 2d
700, 704 (Fla. 1993) (common usage of "sudden" requires tenporal elenment of
i medi acy or abruptness);

| daho- - North Pac. Ins. Co. v. M, 130 Idaho 251, 939 P.2d 570, 572
(1997) (sudden neans "short period of time");

Kan. - - Farm Bureau Mut. Ins. Co. v. Laudick, 18 Kan. App. 2d 782, 859 P.2d
410, 412 (1993) ("sudden and accidental" should be given tenporal neaning and
"sudden" comrbi nes both the elenents of w thout notice or warning and quick or
brief in time);

Ky.-- Transanerica Ins. Co. v. Duro Bag Mg. Co., 50 F.3d 370, 372-73 (6th
Cr. 1995) (applying Kentucky |aw) (sudden is tenporal and applies to the
pol I uti on excl usion);

Me.-- A Johnson & Co. v. Aetna Cas. & Sur. Co., 933 F.2d 66, 72 (1st Cir.
1991) (sudden neans tenporally abrupt and exclusion applies to pollution as
regul ar part of business);

M. - - American Motorists Ins. Co. v. ARTRA Group, Inc., 338 MI. 560, 659
A.2d 1295, 1309 (1995) (sudden has tenporal aspect and | ong-standi ng busi ness
practices are not sudden or accidental);

Mass. - - Lunbernmens Mut. Casualty Co. v. Belleville Indus., 407 Mass. 675,
555 N. E. 2d 568, 572 (1990) (sudden has a tenporal quality), cert. denied, 502
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U'S. 1073 (1992) ;

Neb. - - Dutton-Lai nson Co. v. Continental Ins. Co., 271 Neb. 810, 716
N. W2d 87, 99 (2006) (reasonable person woul d understand sudden as referring to
the tenporally abrupt rel ease of pollutants);

N.M-- Mesa Gl, Inc. v. Insurance Co. of N. Am, 123 F.3d 1333, 1339-40
(10th Cir. 1997) (predicting New Mexico |aw) (sudden has a tenporal aspect);

Pa. - - Redevel opmrent Auth. of the Cty of Philadel phia v. Insurance Co. of
N. Am, 450 Pa. Super. 256, 675 A. 2d 1256 (1996) (coverage is barred by gradua
rel ease that is not sudden).

(n80) Footnote 78. Ala.-- Alabama Plating Co. v. United States Fid. & Guar.
Co., 690 So. 2d 331 (Ala. 1996) (discharge resulting in mgration of
contam nants in groundwater was unexpected and uni ntended when contam nati on
occurred despite insured followi ng instructions for disposal);

Ark. -- Murphy G| USA, Inc. v. Unigard Sec. Ins. Co., 347 Ark. 167, 61
S.W3d 807, 814 (2001) (sudden and accidental refers to initial discharge of
pol | utant);

Cal . -- FMC Corp. v. Plaisted & Cos., 61 Cal. App. 4th 1132, 72 Cal. Rptr.
2d 467, 475 (1998) (sudden and accidental applies only to abrupt rel eases of
pol | ut ants); Shell Gl v. Wnterthur Swiss Ins. Co., 12 Cal. App. 4th 715, 15
Cal. Rptr. 2d 815, 841-42 (1993) (the "abruptness of the conmencenent of the
rel ease or discharge of the pollutant is the essential elenent" and that
polluting event is not required to term nate quickly or have brief duration);

Colo.-- Compass Ins. Co. v. City of Littleton, 984 P.2d 606, 617-18 (Colo.
1999) (relevant polluting event was di scharge, dispersal, release or escape is
fromcontai nment area into the air, land, or groundwater);

Del.-- E I. du Pont de Nenpburs & Co. v. Allstate Ins. Co., 693 A 2d 1059,
1062 (Del. 1997) (sudden neans abrupt and applies to initial discharge of
pol | utants);

Ga. - - Cl aussen v. Aetna Cas. & Sur. Co., 259 Ga. 333, 380 S E.2d 686,
688-89 (1989) ("sudden" does not describe the duration of an event, but rather
its unexpected rel ease so that each portion has meaning);

M ch. - - South Maconmb Di sposal Auth. v. Westchester Fire Ins. Co., 239
M ch. App. 344, 608 N.W2d 814, 817 (2000) (behavior of migration pattern after

release is irrelevant to determ ni ng whet her "sudden and acci dental ;" rel evant
di scharge is initial release of pollutants);

N J.-- Morton Int'l, Inc. v. General Accident Ins. Co. of Am, 134 N.J. 1
629 A 2d 831, 847 (1993) ("sudden and accidental” nmust be narrowWy limted to
initial release of pollutant), cert. denied, 512 U. S. 1245 (1994) ;

N Y. -- Northville I ndus. Corp. v. National Union Fire Ins. Co. of

Pittsburgh, Pa., 89 N Y.2d 621, 657 N.Y.S.2d 564, 679 N E. 2d 1044, 1047-48
(1997) ("sudden" has tenporal neaning and focuses on the initial release of
pol | utants);



Page 45
33-193 Appl eman on Insurance § 193.01

Wash. - - Queen City Farns, Inc. v. Central Nat'l Ins. Co. of Omha, 126
Wash. 2d 50, 882 P.2d 703, 723-24 (1994) (focus on dammges is unacceptable for
"sudden and accidental" evaluation, rather nust focus on the polluting event).

(n81) Footnote 79. Ala.-- Alabama Plating Co. v. United States Fid. & Guar.
Co., 690 So. 2d 331 (Ala. 1996) (gradual pollution covered because rel ease and
subsequent mgration into groundwater was unexpected and uni nt ended);

Cal.-- Shell Ol v. Wnterthur Swiss Ins. Co., 12 Cal. App. 4th 715, 15
Cal. Rptr. 2d 815, 841-42 (1993) ("abruptness of the commrencenent of the rel ease
or discharge of the pollutant is the essential elenent” and that polluting event
is not required to termnate quickly or have brief duration);

M. -- Qut board Marine Corp. v. Liberty Mut. Ins. Co., 154 IIl. 2d 90, 607
N. E. 2d 1204, 1219 (1992) (rel ease or discharge may be sudden and acci dental even
when it | eads to gradual release).

(n82) Foot note 80. Conn.-- Buell Indus., Inc. v. Greater N.Y. Mit. Ins.
Co., 259 Conn. 527, 791 A 2d 489, 498-99 (2002) (rel ease of pollutants rust be
rapi d or abrupt);

|l owa-- | owa Conprehensive Petrol eum UST Fund Bd. v. Farm and Miut. Ins. Co.,
568 N.W2d 815 (lowa 1997) (coverage is barred for soil and groundwater
cont am nati on by gasoline released from underground tanks over a period of nmany
years);

Ky.-- Transanerica Ins. Co. v. Duro Bag Mg. Co., 50 F.3d 370 (6th Cr.
1995) (applying Kentucky |law) (deliberate discharge fromlandfill over period of
years bars coverage);

La.-- Thonpson v. Tenple, 580 So. 2d 1133 (La. C. App. 1991) (exclusion
applies to known pollution over a substantial period of tinme; coverage all owed
where injuries fromdischarge of carbon nonoxi de from bathroom heater caused
"sudden and accidental” pollution);

Pa. - - Redevel opment Auth. of the City of Philadel phia v. Insurance Co. of
N. Am, 450 Pa. Super. 256, 675 A. . 2d 1256 (1996) (coverage is barred by gradua
rel ease of petrol eum products over 11-year period).

(n83) Footnote 81. See, e.g., Mryland Cas. Co. v. Continental Cas. Co., 332
F.3d 145 (2d Cir. 2003) (pollution exclusions preclude coverage for gradua
pol I ution unless the pollutant discharge is sudden and acci dental).

(n84) Footnote 82. Ala.-- Hicks v. Arerican Res. Ins. Co., 544 So. 2d 952
(Ala. 1989) (no coverage for contani nation which occurs in industry-rel ated
activities of a strip-mning plant);

Cal.-- Col den Eagle Refinery Co. v. Associated Int'l Ins. Co., 85 Cal
App. 4th 1300, 102 Cal. Rptr. 2d 834 (2001) (coverage nust be deni ed because
sudden and non-sudden events which occurred in course of business at oi
refinery must be allocated to recover under insurance policy);

Conn.-- Stanford Wallpaper Co. v. TIGIns., 138 F.3d 75 (2d Cr. 1998)
(appl yi ng Connecticut |law) (no coverage when there is no evidence suggesting
damage resulted from anythi ng other than waste disposal in the ordinary course
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of busi ness over an extended period of tine);

Ga.-- Virginia Props., Inc. v. Hone Ins. Co., 74 F.3d 1131 (11th G r. 1996)
(applying Georgia |aw) (no coverage when overwhel mi ng evi dence that insured
intentionally discharged hazardous chemicals onto and into the soil over a |ong
period of time as a by-product of its ordinary operations);

M. -- Fruit of the Loom Inc. v. Travelers Indem Co., 284 IIll. App. 3d
485, 672 N. E. 2d 278 (1996) (no coverage where the insured expected the discharge
of pollutants in the ordinary course of business);

Me.-- A Johnson & Co. v. Aetna Cas. & Sur. Co., 933 F.2d 66 (1st Cir.
1991) (applying Maine |law) (no coverage because pollution fromwaste disposa
was part of regular business activities);

M. - - American Moitorists Ins. Co. v. ARTRA Group, Inc., 338 Mi. 560, 659
A.2d 1295, 1309-10 (1995) (where |ongstanding continuous pollution occurred as
part of business activity, it is not necessary to eval uate individual releases;
excl usi on precl udes coverage);

N.H -- Geat Lakes Container Corp. v. National Union Fire Ins. Co. of
Pittsburgh, Pa., 727 F.2d 30 (1st Cir. 1984) (applying New Hanpshire law) (no
coverage for groundwater pollution fromdrumwaste that results fromregular
busi ness activity);

N C -- Hone Indem Co. v. Hoechst Cel anese Corp., 128 N.C. App. 189, 494
S.E. 2d 774 (1998) (no coverage for pollution fromday-to-day operations of
pol yest er manufacturing plant);

S.D.-- American Universal Ins. Co. v. Witewod Custom Treaters, Inc., 707
F. Supp. 1140 (applying South Dakota |law) (D.S.D. 1989) (coverage is precluded
because rel ease of chemicals fromburst frozen pipes occurred on continuous
basi s) ;

Tenn.-- Drexel Chem Co. v. Bitumnous Ins. Co., 933 S.W2d 471 (Tenn. C
App. 1996) ("sudden" has a tenporal meaning and cannot apply to pollution from
delivery of chemcals into fornulation facility because pollution is regular and
ongoi ng as part of normal operations);

Utah-- Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127 (Uah
1997) (pollution exclusion precludes coverage if residues from copper, |ead and
zinc refining is released as part of insured s normal course of business over a
si xty-year period).

(n85) Foot note 83. Federated Mut. Ins. Co. v. Botkin Grain Co., 64 F.3d 537
(10th Cir. 1995) (applying Kansas | aw) ("sudden" has a tenporal meaning and
applies to both inception and duration of the polluting event).

(n86) Footnote 83.1. See U. S./Colo.-- Allstate Ins. Co. v. Von Metzger, 774
F. Supp. 2d 1157, 1161 (D. Colo. 2011) (in Colorado, a pollution exclusion is
not absolute if it contains an exception for " '"sudden and accidental' releases
of pollutants").

(n87) Footnote 84. See, e.g., Susan Neunan and Robert D. Chesler
Envi ronnental | nsurance Coverage, in Environnental Law Practice CGuide §
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8.01[1][B] (Mchael B. Gerrard ed.), (coverage renained for pollution arising
out of the insured' s products or conpleted operations, or in connection wth
certain off-prem se work, as evidenced by the fact that in 1993, the |1SO

devel oped a nore restrictive "total pollution exclusion"). See al so Eugene R
Ander son and John G Nevius, Insurance Issues in Brownfields Law and Practice §
28.01[4][d], n. 72 (Mchael B. Gerrard ed.), (in 1985, the ISO noted the new
formwas intended to re-affirmcoverage intended under the pre-1985 contract);
Doerr v. Mbil G| Corp., 774 So. 2d 119, 135 (La. 2000) (conducting

conpr ehensive review of drafting history and concludi ng "absol ute" and "total"

pol I uti on exclusions nmust be linited to typical, |ong-term environnental
pol | uti on because the "exclusion was neither designed nor intended to be read
strictly to exclude coverage for all interactions with irritants or contam nants
of any kind").

(n88) Footnote 85. See Ann Al exander, How "Absolute" is an Absolute
Excl usi on: | nsurance Coverage for Indoor Pollution, Real Estate Wekly, 1 July
1998, 29 May 2008, < http://ww.thefreelibrary.com _/print/
PrintArticle.aspx?i d=20949782>.

(n89) Footnote 86. Randy J. Manil off, Absolute Pollution Exclusion--New
Jersey Supreme Court Finally Ends Its Silence, High Court Limts the Exclusion
to the Swanps of Jersey, [Online] 29 May 2008,
http://ww. whiteandw | |i ams. coml CM Publ i cations/ Publicati ons406. asp.

See also US/MD-- Travelers Indem Co. v. MS Transp., LLC, 2012 U. S. Dist.
LEXI S 127847 (WD. Pa. Sept. 7, 2012) . In a lawsuit arising froma petrol eum
asphalt spill, the asphalt hauler was entitled to declaratory judgnment regarding
its excess liability insurer's obligation to defend and potentially indemify
the hauler with respect to all clains resulting fromthe spill because, under
Maryl and |l aw, the policy's pollution exclusion clause would only bar coverage in
cases of traditional environmental pollution. The reasoning of the Maryl and
courts supported the conclusion that spilled petroleumasphalt on a roadway did
not constitute traditional environmental pollution as defined in CERCLA

(n90) Footnote 87. 1d.

(n91) Footnote 87.1. U. S./Nev.-- Century Sur. Co. v. Casino West, Inc., 2010
U S Dist. LEXIS 19807 (D. Nev. Mar. 4, 2010)

(n92) Footnote 87.2. US/NV-- Century Sur. Co. v. Casino West, Inc., 677 F.3d
903 (9th Cir. 2012)

(n93) Footnote 87.3. U S./S.C.-- NgmlIns. Co. v. Carolina's Power Wash &
Pai nting, LLC, 2010 U.S. Dist. LEXIS 2362 (D.S.C. Jan. 12, 2010) , aff'd sub
nom Ngmv. Kuras, 407 Fed. Appx. 653 (4th Cir. 2011) . But see US/ VA--
Evanston Ins. Co. v. Harbor Walk Dev., LLC, 814 F. Supp. 2d 635 (E.D. Va. 2011)
(pollution exclusions clearly and unanbi guously applied to injuries caused by
both traditional and non-traditional pollution; court cited Cty of Chesapeake
v. States Self-Insurers Risk Retention Goup, Inc., 271 Va. 574, 628 S.E. 2d 539
(2006)) ; Dragas Mgnt. Corp. v. Hanover Ins. Co., 798 F. Supp. 2d 766 (E.D. Va.
2011) (in case involving installation of Chinese drywall, which contained |evels
of elenmental sulfur approximtely 375 tinmes greater than representative sanples
of domestic drywall, court granted insurers' notion for summary judgnment because
pol I uti on exclusi on was not anbi guous and sul fur gases in this case were a
pol | utant that dispersed into atnosphere, causing the property danage at issue).
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(n94) Footnote 87.4. US/GA-- Scottsdale Ins. Co. v. Pursley, 487 Fed. Appx.
508 (11th Cir. 2012)

(n95) Footnote 87.5. GA-- Reed v. Auto-Omners Ins. Co., 284 Ga. 286, 667
S.E. 2d 90 (2008)

(n96) Foot not e 87. 6. 667 S.E. 2d at 93

(n97) Footnote 87.7. US/IL-- Scottsdale Indem Co. v. Vill. of Crestwood
784 F. Supp. 2d 988 (N.D. Ill. 2011) , aff'd, 673 F.3d 715 (7th Gr. 2012)

(n98) Footnote 88. See Chio-- Longaberger Co. v. U S. Fidelity & Guar. Co.
31 F. Supp. 2d 595, 599 (S.D. Chio 1998) (holding"under Chio | aw, where a
provi si on excludi ng coverage in an insurance policy is clear and unanbi guous,
t he plain |anguage of the exclusion provision applies") (citing Moor man v.
Prudential Ins. Co. of Am, 4 Chio St. 3d 20, 445 N E. 2d 1122, 1124 (1983) (per
curiam;

Kan.-- United States v. A C. Strip, 868 F.2d 181, 185 (6th Cr. 1989)
(appl yi ng Kansas | aw).

(n99) Foot note 89. Danbury Ins. Co. v. Novella, 727 A 2d 279, 283, 45 Conn
Supp. 551 (1998) (holding lead is not a pollutant within the pollution exclusion
clause, relying on the policy's definition of a pollutant as a "contam nant" or
"irritant,"” but also using the dictionary definitions of the words,

“contam nant," "contaminate," "pollutant," and "pollute.").

(nl100) Foot not e 90. Mat con Di anond, Inc. v. Penn Nat'l Ins. Co., 815 A 2d
1109, 1113 (Pa. Super. Ct. 2003) (stating the Clean Air Act considers carbon
nonoxi de a pol | utant).

(n101) Foot note 91. Regi onal Bank of Colo., N.A v. St. Paul Fire & Marine
Ins. Co., 35 F.3d 494, 498 (10th Cr. 1994) (applying Colorado law) ("[wlhile a
reasonabl e person of ordinary intelligence mght well understand carbon nonoxi de
is a pollutant when it is emitted in an industrial or environmental setting, an
ordi nary policyhol der woul d not reasonably characterize carbon nonoxi de enmitted
froma residential heater which nmal functioned as "pollution." It seens far nore
reasonabl e that a policyhol der woul d understand the exclusion as being linited
toirritants and contani nants conmonly thought of as pollution and not as
applying to every possible irritant or contam nant imagi nable").

(nl102) Footnote 92. Acid Vapor; Amoni a; Bacteria--Legionella Pneunophil a;
Bacteria--Listeria; Benzene; Chenically Treated Wod Chips; Chronium C eaning
Sol vent; Coal Tar; Cooking Grease; Crude QG |; DDT; Deck Seal ant; Defoliant;

Di esel Fuel; Dioxin; Dust--Cenment; Dust--Coal; Dust--Concrete,;
Dust--Construction; Dust--PVC, Fill Material (Dirt & Rocks); Foundry Sand;
Funes-- Asphalt & Paper Production; Fumes--Chenical; Funes--Concrete Curing
Agent ; Fumes-- Furnace Exhaust; Funes--Gasoline; Funes--Paint;

Funes- - Sl aught er house; Hydrogen Sul fide Gas; Industrial Plant Eni ssions;
Insecticide; Kidney Dialysis Waste (Lead); Kitchen Grease; Lead; Liquid Cenment
Cl eaner; Liquid Chlorine; Manure; Mercury; Methane Gas; Methanol, Lubrizol

Met hyl Parathion; Mne Tailings; Mning Waste; Naturally Occurring Radi oactive
Material; Nitrogen D oxide; Nuclear Waste; PCB; PCE; Petrol eum Phenol Gas;
Radi oactive Waste; Salt Cake (Al um num Snelting Residue); Salt Water

Sedi nent ati on; Sewer Gas; Silica; Skunk Spray; Sludge; Snoke and Odor Elimn nator
Spray; Soot; Styrene Vapors; Sulfuric Acid; TCE, Vegetable Brine; Xylene.
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Heating oil is considered a pollutant by all states having case | aw on the
i ssue. The only exception is that a jurisdiction in Canada does not include
heating oil as a pollutant. See Harvey G| Ltd. v. Lonbard Gen. Ins. Co. of
Can., [2003] N.J. No. 273 (T.D.) (Q), aff'd, [2004] N.J. No. 47 (CA) (Q).

(nl103) Footnote 93. Carbon Dioxide; Excavated Fill; Flood Water; Form c Acid;
Funes- - Manganese Wl di ng; Funes--Roofing Product; Mastic Renover; Msqui to
Abat enent Fogging; Muriatic Acid; Miustard Gas Agents; Natural Gas; Soil
Fum gant; Titanium Tetrachl ori de.

(nl104) Foot not e 94. Porterfield v. Audubon Indem Co., 856 So. 2d 789, 800
(Ala. 2002)

(nl105) Footnote 95. See, e.gQ.:

Cal.-- California courts have reached m xed results. Flintkote Co. v. Am
Mut. Liab. Ins., No. 808-594 (Cal. Super. C. Aug. 17, 1993), reprinted in 7
Meal ey's Ins. Litig. Rep. No. 45, Sec. A (Cct. 5, 1993) (declining to consider
asbestos as a pollutant); Sunset-Vine Tower, Ltd. v. Commttee & Indus. Ins.
Co., No. C738874 (Cal. Super. C. Apr. 12, 1993), reprinted in 7 Mealey's Ins.
Litig. Rep. No. 29, Sec. G (June 1, 1993) (considering asbestos as a poll utant
subject to the pollution exclusion). See al so
http://library.findl aw. com 2003/ Jan/ 29/ 132510. ht m .

Ga. -- Am States Ins. Co. v. Zippro Constr. Co., 216 Ga. App. 499, 455
S.E 2d 133, 135 (1995) (little question that asbestos is a pollutant);

Ind.-- Enployers Mut. Cas. Co. v. DFX Enters, Inc., No. 20D03-9505 (I nd.
Super. Ct. Apr. 24, 1997) reprinted in 11 Mealey's Ins. Litig. Rep. No. 36, Sec.
G (July 22, 1997) (excluded pollutant);

N.J.-- Edwards & Caldwell LLCv. @ulf Ins. Co., No. 05-2231, 2005 U. S
Dist. LEXIS 27506 (D.N. J. Aug. 29, 2005) (asbestos is an excluded pollutant);

N Y. -- Kosich v. Metropolitan Prop. & Cas. Ins. Co., 626 N.Y.S. 2d 618,
618-19, 1995 N.Y. App. Div. LEXIS 6735 (N. Y. App. Div. 1995) (applying New
Jersey | aw) (excluded pollutant);

O.-- Geat N Ins. Co. v. Benjamin Franklin Fed. Sav. & Loan Ass'n, 953
F.2d 1387 (9th G r. 1992) (excluded pollutant under Oregon |aw);

hi 0-- Owens-Corning Fiberglas Corp. v. Allstate Ins. Co., 74 Chio Msc. 2d
144, 660 N.E.2d 746, 751 (Chio Com PI. C. 1993) ("it is far fromcertain
whet her asbestos constitutes an 'irritant,' 'contaminant,' or 'pollutant' wthin
t he neani ng of the exclusion, as a natter of |aw');

Pa.-- \Westchester Fire Ins. Co. v. Treesdale Inc., No. 05Cv1523, 2008 U.S.
Dist. LEXIS 37232 (WD. Pa. May 2, 2008) (refusing to apply the pollution
excl usion to asbestos).

(nl106) Footnote 96. Cal.-- East Quincy Servs. Dist. v. Cont'l Ins. Co., 864
F. Supp. 976 (E.D. Cal. 1994) (exclusion specifically applies to biol ogical
materials and waste, and it applies to the seepage of bacteria in the soil);
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N Y. -- Eastern Mut. Ins. Co. v. Kleinke, 293 A D 2d 801, 739 N.Y.S. 2d
657, 2002 N. Y. App. Div. LEXIS 3410 (2002) (plaintiff was obligated to defend
agai nst certain defendants because E. coli was not listed as a pollutant).

(n107) Footnote 97. Colo.-- Regional Bank of Colo., N A v. St. Paul Fire &
Marine Ins. Co., 35 F.3d 494, 498 (10th Cr. 1994) (applying Col orado | aw and
holding "[w] hile a reasonabl e person of ordinary intelligence m ght well
under stand carbon nonoxide is a pollutant when it is emtted in an industrial or
environnental setting, an ordinary policyhol der woul d not reasonably
characterize carbon nonoxide emtted froma residential heater which
mal functi oned as 'pollution.' ");

M. -- American States Ins. Co. v. Kolonms, 177 Ill. 2d 473, 687 N E. 2d 72,
82 (1997) ("[9g]iven the historical background of the absolute pollution
exclusion and the drafters' continued use of environmental terns of art, we hold
that the exclusion applies only to those injuries caused by traditiona
envi ronnental pollution. The accidental release of carbon nonoxide in this case,
due to a broken furnace, does not constitute the type of environnental pollution
contenpl ated by the clause");

| owa-- Bituminous Cas. Corp. v. Sand Livestock Sys., Inc., 728 N.W2d 216
(lowa 2007) (plain |Ianguage of the pollution exclusion clause, which includes
car bon nonoxi de, clearly protects the insurance conpany fromliability;
declining to decide "whether a reasonabl e policy hol der woul d expect the
exclusion to only pertain to "traditional environmental pollution");

La.-- Thonpson v. Tenple, 580 So. 2d 1133, 1135 (La. C. App. 1991)
(pollution exclusion clause in a homeowner's insurance policy does not operate
to exclude injuries caused by a | eaking gas heater);

Mass. - - Western Alliance Ins. Co. v. GIlI, 426 Mass. 115, 686 N. E. 2d 997
(1997) (rejecting prior holding of Essex Ins. Co. v. Tri-Town Corp, 863 F
Supp. 38 (D. Mass. 1994) and concl udi ng carbon nonoxide is not a pollutant);

M. -- Assicurazioni Generali, S.p.A v. Neil, 160 F.3d 997, 1000 (4th GCir.
1998) (carbon nonoxide is a pollutant under Maryl and | aw because the provision
"excludes from coverage '[t] he contani nation of any environnent by pollutants
that are introduced at any tine, anywhere, in any way.' ");

Mnn.-- Cont'l Cas. Co. v. Advance Terazzo & Tile Co., 462 F.3d 1002 (D
M nn. 2005) (applying Mnnesota |law) (citing other jurisdictions and stating
carbon nonoxide is a pollutant);

N.Y.-- Stoney Run Co. v. Prudential-LM Commercial Ins. Co., 47 F.3d 34 (2d
Cr. 1995) ; Ruth v. Excelsior Ins. Co., No. 124474 (N. Y. Sup. C., 1994),
reprinted in 8 Mealey's Ins. Litig. Rep. No. 44, Sec. B. (Sept. 27, 1994)

(absol ute pollution exclusion does not bar coverage for injuries sustained as a
result of carbon nonoxide);

hi o- - Anderson v. Highland House Co., 93 Ohio St. 3d 547, 757 N E. 2d
329, 334 (2001) (carbon nonoxide is not a pollutant);

Pa.-- Reliance Ins. Co. v. Messner, 121 F.3d 895, 902 (3d Cir. 1997)
(carbon nonoxide is a pollutant) (applying Pennsylvania law) (citing Madi son
Const. v. Harleysville Mut. Ins., 451 Pa. Super. 136, 678 A . 2d 802, 806 (1996))
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; Matcon Dianond, Inc. v. Penn Nat'l Ins. Co., 815 A 2d 1109, 1113 (Pa. Super
Ct. 2003) (carbon monoxide is a pollutant within the meaning of "irritant” or
"contam nant" and stating the Clean Air Act considers carbon nonoxi de a

pol | utant);

W sc. - - Langone v. Am Family Miut. Ins. Co., 300 Ws. 2d 742, 731 N.W2d
334, 336 (Ct. App. 2007) (carbon nonoxide is not a pollutant within nmeaning of
pol I uti on excl usi on cl ause).

(nl108) Footnote 98. Ind.-- Freidline v. Shelby Ins. Co., 774 N.E. 2d 37, 40
(I'nd. 2002) (pollution exclusion inapplicable to bodily injury claimarising out
of carpet glue funes);

M ch.-- Carpet Wrkroomv. Auto Omers Ins. Co., No. 223646, 2002 M ch
App. LEXIS 1133 (Mch. . App. July 30, 2002) (carpet glue is included as a
pol lutant) (citing McKusick v. Travelers Indem Co., 246 Mch. App. 329, 632
N. W2d 525 (2001))

(n109) Footnote 99. N.J.-- Nav-1ts, Inc. v. Selective Ins. Co. of Am, 183
N. J. 110, 869 A 2d 929, 930 (2005) (pollution exclusion applies to traditiona
environnental pollution and is not a bar to coverage where the occurrence of the
pol I utant sealing funes was within a single 48-hour period);

Va.-- Firenen's Fund Ins. Co. of Wash., D.C. v. Kline & Son Cenent Repair
Inc., 474 F. Supp. 2d 779 (applying Virginia law) (E. D. Va. 2007) (fumes
emanati ng from epoxy/ eur at hane seal ant were excluded "pol | utants" even though
not traditional environnental pollution).

(nl110) Foot note 100. Ark.-- Anderson Gas & Propane, Inc. v. Westport Ins.
Corp., 84 Ark. App. 310, 140 S.W3d 504, 509 (2004) (holding that gasoline in a
policy's definition of pollutant could fall under irritant or contam nant,
therefore a genuine issue of material fact existed, and summary judgment was
i nappropriate);

Cal.-- Legarra v. Federated Mut. Ins. Co., 35 Cal. App. 4th 1472 , 42 Cal
Rtpr. 2d 101, 106 (1995) ("[The insured' s] contention that petroleumis not a
pollutant within this definition is belied both by science and conmon sense.");

Ga. - - Truitt Gl & Gas Co. v. Ranger Ins. Co., 231 Ga. App. 89, 498 S E. 2d
572, 573 (1998) (disagreeing with plaintiff's contention that gasoline is not a
pol | utant);

M. -- Mllers Mut. Ins. Ass'n of IlIl. v. GahamQl Co., 282 Ill. App. 3d
129, 668 N. E.2d 223, 226 (1996) (gasoline is a pollutant w thin meaning of
pol I uti on excl usion);

Kan. - - Crescent G| Co., Ins. v. Federated Mut. Ins. Co., 20 Kan. App. 2d
428, 888 P.2d 869, 870 (1995) (gasoline |eaking froman underground storage tank
was a pollutant);

Mss.-- Harrison v. RR Mrrison & Son, Inc., 862 So. 2d 1065, 1072 (La.
Q. App. 2003) (applying Mssissippi law, the pollution exclusion absolutely
bars gasoline as a liquid);

Mo.-- Hocker G| Co. v. Baker-Phillips-Jackson, Inc., 997 S.W2d 510 (M.
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Q. App. 1999) (holding "as a matter of first inpression, gasoline is not a
"pollutant’ within the nmeaning of pollution exclusion");

Pa. - - Wagner v. Erie Ins. Co., 801 A 2d 1226, 1229, 2002 PA Super 166 (Pa.
Super. C. 2002) , aff'd, 577 Pa. 563, 847 A.2d 1274 (2004) (gasoline is a
pol | utant under pollution exclusion);

Tex.-- WIlliams v. Brown's Dairy, No. 02-2062, 2003 U.S. Dist. LEXIS 20684
(E.D. La. Nov. 13, 2003) (applying Texas |aw and excluding coverage for gasoline
under the pollution exclusion) (citing Scottsdale Ins. Co. v. Certain
Underwriters Subscribing to Policy LPK 0762, 882 So. 2d 805, 807 (La. C. App.
2002).

(n111) Footnote 101. Ala.-- Porterfield v. Audubon Indem Co., 856 So. 2d
789, 801 (Ala. 2002) (lead paint was a pollutant, but recovery was not barred
for | ead paint pealing off of the walls, which did not constitute a discharge,
di spersal, rel ease, or escape for purposes of a pollution-exclusion clause);

Conn. - - Danbury Ins. Co. v. Novella, 727 A 2d 279, 283, 45 Conn. Supp. 551
(1998) (lead is not a pollutant within the pollution exclusion clause, relying
on the policy's definition of a pollutant as a "contam nant" or "irritant," but
al so using the dictionary definitions of the words, "contam nant,"

“contam nate," "pollutant," and "pollute");

M. -- Ins. Co. of Ill. v. Stringfield, 292 11l. App. 3d 471, 685 N E. 2d
980, 984 (1997) (lead paint is not a pollutant);

M. - - Sullins v. Allstate Ins. Co., 340 Md. 503, 667 A 2d 617, 619 (1995)
(lead paint is not a pollutant);

Mass.-- For contrasting Massachusetts' authority, see United States Liab
Ins. Co. v. Bourbeau, 49 F.3d 786 (1st G r. 1995) (applying Massachusetts | aw
and excluding lead paint as a pollutant) and Atlantic Mut. Ins. Co. v.
McFadden, 413 Mass. 90, 595 N E. 2d 762, 763-64 (1992) (excluding |ead paint as a
pol I utant and finding the | anguage anbi guous);

Mss.-- Heringer v. Am Fam Mit. Ins. Co., 140 S.W3d 100, 106 (Mss. O
App. 2004) (lead paint clearly excluded);

Mb.-- Hartford Underwiter's Ins. Co. v. Estate of Turks, 206 F. Supp. 2d
968 (E.D. Mo. 2002) (predicting Mssouri law) (lead paint excluded as a
pol | utant);

N J.-- Byrd v. Blunenreich, 317 N J. Super. 496, 722 A 2d 598, 601-02
(App. Div. 1999) (lead paint is not included in the understanding of a
reasonabl e person readi ng the cl ause);

N Y. -- West vi ew Assocs. v. CQuaranty Nat'l Ins. Co., 95 N Y.2d 334, 717
N Y.S.2d 75, 740 N E.2d 220 (2000) (lead paint not an excluded contamn nant);
Sphere Drake Ins. Co. v. Y.L. Realty Co., 990 F. Supp. 240 (S.D.N.Y.1997)
(appl ying New York |law) (pollution exclusion inapplicable to residentia
| ead- base pai nt exposure).

hio-- Wod v. Auto-Omers Mut. Ins. Co., No. 99-06-068 (Chio Com PI. C
Cct. 18, 2000), reprinted in 15 Mealey's Ins. Litig. Rep. No. 1, Sec. E (Nov. 1,
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2000) (pollution exclusion clause does not apply to |l ead paint injury);

Pa.-- Lititz Mut. Ins. Co. v. Steely, 567 Pa. 98, 785 A 2d 975, 977 (2001)
(rejecting "majority approach"” and holding lead paint is a pollutant and
excluded from coverage with pollution exclusion clause);

Va.-- Unison Ins. Co. v. Schulwolf, 53 Va. Cir. 220 (Va. Cir. C. Cty of
Nor f ol k 2000) (lead paint is not included as a pollutant); Monticello Ins. Co.
v. Baecher, 857 F. Supp. 1145, 1148 (E.D. Va. 1994) (lead paint is not a
pol | utant);

W sc. - - Peace v. Northwestern Nat'l Ins. Co., 228 Ws. 2d 106, 596 N W 2d
429, 431 (1999) (lead paint is a pollutant).

(nl1l12) Foot note 102. Lewis v. Hartford Cas. Ins. Co., No. C 05-2969, 2006
US Dst. LEXIS 3754 (N.D. Cal. Jan. 30, 2006) (applying California |aw)
(excl udi ng coverage for pesticide under the pollution exclusion).

(n113) Footnote 103. Ky.-- Sunny Ridge Enters., Inc. v. Fireman's Fund Ins.
Co., 132 F. Supp. 2d 525, 527 (E.D. Ky. 2001) (applying Kentucky law) (citing
the 5th GCircuit as persuasive authority concluded radioactive material is a
pol | utant);

Mnn.-- Mnnesota Mning & Mg. Co. v. VWl brook Ins. Co., No. Cl- 95-1775,
1996 M nn. App. LEXIS 36 (Mnn. C. App. Jan. 9, 1996) (using Bl ack's Law
Dictionary and the Anerican Heritage Dictionary to discuss the term "poll utant
and concl udi ng radi oactive material is not excluded).

(nl1l4) Footnote 104. Ala.-- United States Fid. & Guar. Co. v. Arnstrong, 479
So. 2d 1164, 1168 (Ala. 1985) (sewage was not a pollutant in this case, but
"[wl e shoul d not be understood to hold that raw sewage coul d never be such a
"pol lutant’ ");

Ark. -- M nerva Enters., Inc. v. Bitum nous Cas. Corp., 312 Ark. 128, 851
S.W2d 403, 405-07 (1993) (reversing and renmanding to allow parol evidence on
i ssue of fact as to whether sewage is a pollutant);

Col 0. -- Blackhawk-Central City Sanitation Dist. v. American Guarantee &
Liab. Ins. Co., 214 F.3d 1183, 1189 (10th Cr. 2000) (applying Col orado | aw and
hol ding "pollutant" is a broad termthat includes effluent);

Kan.-- City of Salina, Kansas v. Maryland Cas. Co., 856 F. Supp. 1467 (D
Kan. 1994) (excluding coverage under Kansas |aw);

M ch. - - Cty of Gosse Pointe Park v. M chigan Mun. Liab. & Prop. Pool,
473 M ch. 188, 702 N.W2d 106, 112 (2005) (holding sewage was a pollutant); see
also Mchigan Mun. Risk Mgnmt. Auth. v. Seaboard Sur. Co., No. 235310, 2003
M ch. App. LEXIS 1869 (Mch. C. App. Aug. 7, 2003) (sewage is a pollutant);

N.H -- Titan Hol dings Syndicate, Inc. v. Cty of Keene, N.H, 898 F.2d 265,
269 (1st Gr. 1990) (app!ying New Hanpshire | aw and hol di ng sewage falls under
the definition of "pollutant” as an "irritant" or "contaninant");

O.-- Pacific Corp. v. Wausau, No. 93-1569, 8 Mealey's Ins. Litig. Rep. No.
35, Sec. F (July 19, 1994) (O. Dist. C. July 5, 1994) (raw sewage is included



Page 54
33-193 Appl eman on Insurance § 193.01

in the definition of waste).

(nl115) Footnote 105. Ga.-- Per ki ns Hardwood Lunber Co. v. Bitum nous Cas.
Corp., 190 Ga. App. 231, 378 S.E.2d 407, 409 (1989) (snmpke is unambi guously a
pol I utant), distinguished by Kerr-McCGee Corp. v. Ceorgia Cas. & Sur. Co., 256
Ga. App. 458, 568 S.E. 2d 484, 488 (2002) (Il ooking at whether insured or other
party caused rel ease of pollutant);

Kan. - - Associ at ed Whol esale Grocers, Inc. v. Anericold Corp., 261 Kan
806, 934 P.2d 65, 76 (1997) (snoke is not a pollutant where the National Union
policy contained a "hostile fire" endorsenent entitled "Anendnment of Pollution
Excl usi on" that stated, "[The pollution exclusion provisions] do not apply to
"bodily injury' or 'property damage' caused by heat, snoke or funes froma
hostile fire. As used in this exclusion, a hostile fire means one whi ch becones
uncontrol l abl e or breaks out fromwhere it was intended to be.").

(nll6) Footnote 105.1. U S./N Y.--Janart 55 West 8th L.L.C. v. Geenwich
Ins. Co., 614 F. Supp. 2d 473 (S.D.N. Y. 2009)

Accord State Auto. Ins. Co. v. DW Realty Co., LLP, 977 N E. 2d 411 (I nd.
Ct. App. 2012) (summary judgnent was properly awarded to an insured inits
action against an insurer for coverage for expenses incurred in performng
environnental site investigation and cl eanup because the pollution exclusions
and endorsenents contained in the insurance policies were anbi guous; hence, the
i nsurer could not deny coverage based on that |anguage).

See al so OH - Bosserman Avi ation Equip., Inc. v. US. Liab. Ins. Co., 183
Chi o App. 3d 29, 2009- Chio-2526, 915 N.E.2d 687 (Chio C. App. 2009) (in case in
whi ch enpl oyee all eged he was i njured by exposure to aircraft fuel during course
of his enployment, enployer was entitled to sunmary judgnent because pollution
exclusion clause in insurer's comercial general liability policy did not
clearly and unanbi guously exclude coverage). First, while aircraft fuel was a
pol I utant for purposes of the exclusion, the enployee's exposure to it within
the normal course of his job duties in the confines of his workplace was outside
t he exclusion's reasonabl e expectation, as it was not anal ogous to the
traditional environnental contam nation to which the clause was intended to
apply. Second, a pollution exclusion clause of this nature did not apply to an
exposure to chenicals confined within the enployee's work area, as there was no
di scharge, dispersal, release, or escape of pollutants. Gccasions where the
enpl oyee was exposed to fuel fromspills were not a regular occurrence and did
not rise to the level of a discharge, dispersal, seepage, migration, release, or
escape.

(nl17) Footnote 105.2. VA-- PBM Nutritionals, LLC v. Lexington Ins. Co.,
283 Va. 624, 724 S.E. 2d 707 (2012)

(n118) Footnote 105.3. US/FL-- Conposite Structures, Inc. v. Cont'l Ins.
Co., 903 F. Supp. 2d 1284 (M D. Fla. 2012)

(nl119) Footnote 106. Ark.-- Waver Bros., Inc. v. Chappel, 684 P.2d 123
(Al aska 1984) ;

Ariz.-- d obe Indem Co. v. Blonfield, 115 Ariz. 5, 562 P.2d 1372 (1977)

Cal . -- Cemer v. Hartford Ins. Co., 22 Cal. 3d 865, 151 Cal. Rptr. 285
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587 P.2d 1098 (1978) ;

Colo.-- Friedland v. Travelers Indem Co., 105 P.3d 639 (Col o. 2005)
(overruling prior authority);

Del.-- Falcon Steel Co. v. Maryland Cas. Co., 366 A 2d 512 (Del. 1976) ;

Haw. - - Standard G| Co. v. Hawaiian Ins. & Guar. Co., 65 Haw. 521, 654
P.2d 1345 (1982) ;

| daho- - Leach v. Farmers Auto. Inter-Ins. Exch., 70 Idaho 156, 213 P.2d
920 (1950) ;

Kan.-- Travelers Ins. Co. v. Feld Car & Truck Leasing Corp., 517 F. Supp.

1132 (D. Kan. 1981) (applying Kansas | aw);

La. - - Jackson v. State Farm Mut. Auto. Ins. Co., 29 So. 2d 177, 211 La. 19
(1946) ; Barnes v. Lunbernmen's Mut. Cas. Co., 308 So. 2d 326 (La. C. App.
1975) ; Mller v. Marcantel, 221 So. 2d 557 (La. C. App. 1969)

Me.-- CQuellette v. Maine Bonding & Cas. Co., 495 A .2d 1232 (Me. 1935) ;

Md.-- MJ. Ins. Code, art. 48a, § 482;

mMass. - - Johnson Controls, Inc. v. Bowes, 381 Mass. 278, 409 N. E. 2d 185
(1980) ;
M ch. - - Wendel v. Swanberg, 384 Mch. 468, 185 N.W2d 348 (Mch. 1971) ;

West Bay Exploration Co. v. AlG Specialty Agencies of Tex., Inc., 915 F.2d 1030
(6th Cir. 1990) (under M chigan |law, delay of up to three years in reporting
environnental cleanup materially prejudiced insurers);

M nn. - - Reliance Ins. Co. v. St. Paul Ins. Cos., 307 Mnn. 338, 239 N. W2d
922 (1976) ;

Mss.-- Rampy v. State Farm Mut. Auto. Ins. Co., 278 So. 2d 428 (M ss.
1973) ;

Neb. - - MF. A Mt. Ins. Co. v. Sailors, 180 Neb. 201, 141 N W2d 846
(1966) ;

N. J.-- Cooper v. Government Enployees Ins. Co., 51 N.J. 86, 237 A 2d 870
(1968) ;

N.-M -- Foundati on Reserve Ins. Co. v. Esquibel, 94 NM 132, 607 P.2d 1150
(1980) ;

N.D.-- Finstad v. Steiger Tractor, Inc., 301 NW2d 392 (N.D. 1981) ;

&l a. -- Fox v. National Sav. Ins. Co., 1967 OK 27, 424 P.2d 19 (1967) ;

. -- Lusch v. Aetna Cas. & Sur. Co., 272 Or. 593, 538 P.2d 902 (1975)

Pa. - - Brakenan v. Potomac Ins. Co., 472 Pa. 66, 371 A 2d 193 (1977) ;
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RI.-- Pi ckering v. American Enployers Ins. Co., 109 R . 143, 282 A 2d
584 (1971) ;

S.C-- Squires v. National Grange Mut. Ins. Co., 247 S.C. 58, 145 S. E. 2d
673 (1965) ;

Tex.-- Trevino v. Allstate Ins. Co., 651 SSW2d 8 (Tex. C. App. 1983) ;

Wash. - - Pul se v. Northwest Farm Bureau Ins. Co., 18 Wash. App. 59, 566

P.2d 577 (1977) ;

W Va.-- State Farm Mit. Auto. Ins. Co. v. Mlam 438 F. Supp. 227 (S.D. W
Va. 1977) (applying West Virginia | aw);

Wsc.-- Ws. Stat. § 631.81 (rebuttable presunption of prejudice to the
insurer if notice of a loss is given nore than one year |ate); CGerrard Realty
Corp. v. American States Ins. Co., 89 Ws. 2d 130, 277 N.W2d 863 (1979) ;
Ehlers v. Colonial Penn Ins. Co., 81 Ws. 2d 64, 259 N.W2d 718 (1977) (insured
bears burden of proving no prejudice).

(nl120) Footnote 107. See, e.g.

Ark.-- Hartford Accident & Indem Co. v. Loyd, 173 F. Supp. 7 (WD. Ark.
1959) (applying Arkansas |aw);

D.C.-- Geenway v. Selected Risks Ins. Co., 307 A .2d 753 (D.C. 1973) ;

Ga. - - Al l state Industrial Properties, Inc. v. Georgia Underwiting

Associ ation, 149 Ga. App. 701, 256 S.E 2d 472 (1979) ;

Nev. - - State Farm Mut. Auto. Ins. Co. v. Cassinelli, 67 Nev. 227, 216 P.2d
606 (1950) ;

N. Y. -- Argo Corp. v. Greater N.Y. Mut. Ins. Co., 4 NY.3d 332, 794
N.Y.S.2d 704, 827 N E 2d 762 (2005) ; York Specialty Food, Inc. v. Tower Ins.

Co., 47 A . D.3d 589, 850 N. Y.S. 2d 409 (2008) (insured's non-conpliance with
notice requirenment vitiates insurance contract, even w thout a show ng of
prejudice to the insurer).

(n121) Footnote 108. Conpare

US.-- Stonewall Ins. Co. v. Asbestos Claims Mgm. Corp., 73 F.3d 1178,
1214 (2d Cir. 1995) (producer of asbestos products was not sufficiently certain
of liability to have "known | 0ss");

M. -- Qut board Marine Corp. v. Liberty Mut. Ins. Co., 154 IIl. 2d 90, 607
N. E. 2d 1204, 1210 (1992) (doctrine applicable if insured has reason to know when
it purchases policy that there is a substantial probability of a |oss);

Mass. - - SCA Servs., Inc. v. Transportation Ins. Co., 419 Mass. 528, 646
N. E. 2d 394, 397 (1995) (known | oss doctrine bars coverage where there is a
"substantial probability" that insured will suffer, or has already suffered a
loss, at the tine the policy incepts);

Pa. - - Rohm & Haas Co. v. Continental Cas. Co., 566 Pa. 464, 781 A 2d 1172
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(2001) , aff'g 732 A 2d 1236, 1999 PA Super 102 (Pa. Super. C. 1999) ("when a
sophi sticated insured ... is faced with nounting evidence that it will likely
incur responsibilities to the extent of the insurance which is sought, the known
| oss defense should intervene");

R 1.-- Insurance Co. of North America v. Kayser-Roth Corp., 770 A 2d 403,
415 (R 1. 2001) (the known | oss doctrine "applies only where the insured is
aware of a threat of |loss so inmediate that it mght be stated that the | oss was
already in progress and such was known at the time of application or issuance of
the policy since this doctrine is designed to prevent fraud when coverage is
sought to be issued to insure a certainty rather than a fortuity").

(nl122) Foot note 109. Stonewal I, 73 F.3d at 1216 . See also National G ange
Mut. Ins. Co. v. Udar Corp., No. 98 CV 4650, 2000 U. S. Dist. LEXIS 10646
(S.D.N. Y. July 31, 2000) (prior order to abate a | ead-based paint hazard in the
| andl ord/insured' s building did not sufficiently specify an injury/loss so as to
create a "known | oss" even though the order identified a tenant with high
bl ood-1ead | evels).

(nl123) Footnote 110. See, e.g., Montrose Chemical Corp. v. Admiral Ins.
Co., 10 Cal. 4th 645, 42 Cal. Rptr. 2d 324, 913 P.2d 878 (1995) (still an
i nsurabl e "occurrence" even though the insured had al ready recei ved denand
letters fromthe U S. EPA seeking to inmpose liability, until such tine as the
fact and anmount of the insured's liability became final).

(nl24) Footnote 111. Ownens-Illinois, Inc. v. United Ins. Co., 138 N J. 437,
650 A.2d 974, 979 (1994) (citation onitted).

(n125) Footnote 112. See, e.g., Montrose Chem Corp. v. Adnmiral Ins. Co.
10 Cal. 4th 645, 42 Cal. Rptr. 2d 324, 913 P.2d 878, 888 (1995)

(nl126) Footnote 113. See Montrose Chem Corp., 913 P.2d at 893-896

(nl127) Footnote 114. See, e.g., Dow Chem Co. v. Assoc. Indem Corp., 724 F
Supp. 474, 479 (E.D. Mch. 1989) (applying Mchigan law) ("trigger rulings are
nost appropriately derived by reference to the operative policy |anguage, as
opposed to the judicial gloss placed upon sinilar |anguage in ostensibly
anal ogous cases").

(nl128) Foot note 115. Cole v. Celotex Corp., 599 So. 2d 1058, 1075 n. 51 (La.
1992)

(n129) Foot note 116. 633 F.2d 1212 (6th Cr. 1980)
(n130) Footnote 117. Id. at 1222
(n131) Footnote 118. Id. at 1223

(nl132) Footnote 119. See, e.g., Comercial Union Ins. Co. v. Sepco Corp.
765 F.2d 1543, 1546 (11th Cr. 1985) (asbestos case interpreting Al abama | aw);
Nor f ol k Sout hern Corp. v. Cal. Union Ins. Co., 859 So. 2d 167, 193 (La. C. App.
2003) (environnmental contam nation).

(n133) Footnote 120. U.S.-- Commercial Union Ins. Co. v. Sepco Corp., 765
F.2d 1543, 1546 (11th Cr. 1985) (victim of asbestos-related illness suffered
bodily injury when exposure to asbestos occurred); Insurance Co. of N Anmer. v.
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Forty-Eight Insulations, Inc., 633 F.2d 1212, 1222 (6th Cir. 1980) (bodily
injury from asbestos includes tissue damage upon inhal ati on of asbestos);

Cal.-- dento Indus. v. Comercial Union Ins. Co., 665 F. Supp. 816, 817
(N.D. Cal. 1987) (California courts likely to hold that silicosis occurs under
policy when victimexposed to silica dust);

La.-- Cole v. Celotex Corp., 599 So. 2d 1058, 1076 (La. 1992) (asbestos
exposure); Johnson v. Oleans Parish Sch. Bd., 975 So. 2d 698, 714 (La. C
App. 2008) (exposure to toxic chemicals fromlandfill site);

M. - - Chantel Assocs. v. Munt Vernon Fire Ins. Co., 338 Md. 131, 656 A 2d

779, 786 (1995) (ingestion of |ead paint chips);

Mass.-- U.S. Liab. Ins. Co. v. Selman, 70 F.3d 684, 689-90 (1st Cr. 1995)
(each exposure to | ead-paint chips could be seen as a separate injury-producing
occurrence);

N.C.-- Inmperial Cas. & Indem Co. v. Radiator Specialty Co., 862 F. Supp
1437, 1443 (E.D.N.C. 1994) , aff'd, 67 F.3d 534 (4th Cr. 1995) (predicting
that N.C. woul d adopt exposure theory in case of asbestos inhalation);

Tenn.-- State FarmFire & Cas. Co. v. MGowan, 421 F.3d 433, 437-440 (6th
Cr. 2005) (applying Tennessee law) (former building owner's alleged negligence
in failing to take care of rotting tree constituted "occurrence");

Tex.-- Cuaranty Nat'l Ins. Co. v. Azrock Indus., Inc., 211 F.3d 239, 250-52
(5th Cir. 2000) (asbestos inhalation);

Wsc. - - Kreners-Urban Co. v. American Enployers Ins. Co., 119 Ws. 2d 722
351 N.W2d 156, 166 (1984) (DES exposure).

(nl134) Footnote 121. Al aska-- MAPCO Al aska Petroleum Inc. v. Central Nat'
Ins. Co. of Omha, 795 F. Supp. 941, 948 (D. Al aska 1991) (applying Al aska | aw)
(groundwat er contani nation, not discovery, triggered coverage; analogy to
silicosis);

Colo.-- Scott's Liquid Gold, Inc. v. Lexington Ins. Co., 293 F.3d 1180,
1184 (10th Cr. 2002) (applying Colorado | aw) (groundwater contam nation; event
that later results in property damage is "occurrence,” regardl ess of when damage
mani f ests) ;

Ga.-- Boardman Petroleum Inc. v. Federated Miut. Ins. Co., 926 F. Supp.
1566, 1578 (S.D. Ga. 1995) , rev'd on other grounds, 150 F.3d 1327 (11th Gir.
1998) (applying Georgia | aw);

La.-- Norfolk Southern Corp. v. Cal. Union Ins. Co., 859 So. 2d 167, 191-93
(La. Ct. App. 2003) (plants' wood-preserving operations constituted exposure and
triggered policy; parallel drawn to asbestos injuries);

Mb.-- Cont'l Ins. Cos. v. Northeastern Pharm & Chem Co., Inc., 842 F.2d
977, 984 (8th GCir. 1998) (en banc) (predicting Mssouri |law in case involving
di oxi n contami nation); Trans World Airlines, Inc. v. Associated Aviation
Underwriters, No. 942-01848 (Mo. Cir. C. Oct. 20, 1998) (every rel ease of
hazardous waste triggers coverage under exposure theory);
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Tex.-- PilgrimEnters., Inc. v. Maryland Cas. Co., 24 S.W3d 488, 499 (Tex.
App. 2000) (underground contam nation fromdry cl eaner).

(n135) Footnote 122. Colo.-- Anerican Enployer's Ins. Co. v. Pinkard Constr.
Co., 806 P.2d 954, 956 (Colo. Ct. App. 1990) (roofing fill naterial caused
gradual corrosion; damages sustained during any period in which there was
exposure to naterial);

Wsc.-- Lund v. Anerican Mtorists Ins. Co., 797 F.2d 544, 546 (7th Cr.
1986) (applying Wsconsin [aw) (collapse of allegedly faulty roof after
expiration of policy).

(nl136) Footnote 123. See Guaranty Nat'l Ins. Co. v. Azrock Indus., Inc., 211
F.3d 239 (5th Cir. 2000) (applying Texas |aw) (applying exposure trigger to
bodi ' y-injury claimbut nanifestation trigger to property danage clainj.

(n137) Foot note 124. Quaker State Mnit-Lube Inc. v. Fireman's Fund Ins.
Co., 868 F. Supp. 1278, 1304 (D. Utah 1994) (applying Uah law), aff'd, 52 F.3d
1522 (10th Gr. 1995)

(nl138) Footnote 125. "What the 'continuous trigger' cases have in conmon is
an injury which begins with sone exposure to a harnful substance or condition
which is followed by some period of latency or 'exposure in residence,' and
finally term nates in sone nmanifestation of injury." Prolerized Schiabo Neu Co.
v. Hartford Acc. & Indem Co., 990 F. Supp. 356, 363 (D.N.J. 1997)

(n139) Footnote 126. Cal.-- Montrose Chem Corp. v. Admiral Ins. Co., 10
Cal. 4th 645, 42 Cal. Rptr. 2d 324, 913 P.2d 878, 888 (1995) (in case involving
di sposal of toxic waste, continuous injury trigger should be applied to third
party clains of continuous or progressively deteriorating danmage or injury
al l eged to have occurred during policy periods); Stonelight Tile, Inc. v.
California Ins. Cuarantee Ass'n, 150 Cal. App. 4th 19, 35-36, 58 Cal. Rptr. 3d
74 (2007) (nuisance and air-quality claims related to dust generated by
recycling operation); Armstrong Wrld Indus., Inc. v. Aetna Cas. & Sur. Co.,
45 Cal . App. 4th 1, 52 Cal. Rptr. 2d 690 (1996) (continuous trigger to be
applied in cases of progressively deteriorating damage or injury; injury-in-fact
trigger establishes onset);

Colo.-- Public Serv. Co. of Colo. v. Wallis and Cos., 986 P.2d 924, 939
(Col 0. 1999) (en banc) (continuous theory nakes sense in environnental
cont am nati on case when property damage is "continuous and gradual and results
from many events happening over a long period of time");

Del.-- New Castle County v. Cont'l Cas. Co., 725 F. Supp. 800, 813 (D. Del.
1989) (applying Delaware law), rev'd on other grounds, 933 F.2d 1162 (3d Cr.
1991) (gradual leaking fromlandfill akin to "devel opnent of an insidious

di sease"; every policy fromstart of injurious process triggered);

D.C.-- Keene Corp. v. Ins. Co. of NN Am, 667 F.2d 1034, 1045 (D.C. Cir.
1981) (inhal ati on of asbestos, devel opment of asbestos-rel ated di sease and
mani festati on of disease all constituted injury);

Ga.-- Arrow Exterm nators, Inc. v. Zurich Am Ins. Co., 136 F. Supp. 2d
1340, 1349 (N.D. Ga. 2001) (court will not rewite occurrence policy to make it
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cl ai ns- based; continuous is appropriate trigger when occurrence is defined as
i ncl udi ng "continuous or repeated exposure");

M. -- Benoy Motor Sales, Inc. v. Universal Underwiters Ins. Co., 287
[11. App. 3d 942, 679 N E 2d 414, 418 (1997) (in case involving rel ease of used

crank case oil into groundwater, coverage triggered under all policies in effect
whi l e pollution process was occurring); U S. GpsumCo. v. Admiral Ins. Co.
268 I11. App. 3d 598, 643 N E 2d 1226, 1256 (1994) (property damage by rel ease

of asbestos fibers occurred over span of tine and could not be |inked or
confined to different policy periods); Maremont Corp. v. Cont'l Cas. Co., 326
[11. App. 3d 272, 760 N.E 2d 550, 554 (2001) (landfill pollution); Qut board
Marine Corp. v. Liberty Mut. Ins. Co., 283 IIl. App. 3d 630, 670 N E. 2d 740, 748
(1996) (contani nation of harbor by PCBs);

Ind.-- Eli Lilly & Co. v. Hone Ins. Co., 482 N E. 2d 467, 471 (Ind. 1985)
(coverage triggered at any point between ingestion of DES and manifestation of
di sease); Allstate Ins. Co. v. Dana Corp., 759 N E. 2d 1049, 1060 (Ind. 2001)
(groundwat er contani nati on);

Kan. - - At chi son Topeka & Santa Fe Ry. v. Stonewall Ins. Co., 275 Kan. 698,
71 P.3d 1097, 1126 (2003) (enployer's continued failure to protect enployees
from exposure to excessive noi se was occurrence that triggered policy);

M. - - Riley v. United Servs. Auto Ass'n, 161 M. App. 573, 871 A 2d 599,
609 (2005) (lead paint ingestion); Mayor & City Council of Baltinore v. UWica
Mut. Ins. Co., 145 MJ. App. 256, 802 A 2d 1070, 1098-1100 (2002) (continuous
presence of asbestos constituted property danage wi thin policy meaning; overlap
with injury-in-fact trigger noted);

Mass. - - Rubenstein v. Royal Ins. Co. of Am, 44 Mass. App. . 842, 694
N. E. 2d 381, 388 , aff'd, 429 Mass. 355, 708 N E.2d 639 (1999) (I eaking
under ground oil tank);

Mo.-- Stark Liquidation Co. v. Florists' Miut. Ins. Co., 243 S.W3d 385, 394
(Mb. Ct. App. 2007) (continuing damage to orchard caused by infected trees);
Emerson Elec. Co. v. Aetna Cas. & Sur. Co., 319 IIl. App. 3d 218, 743 N.E. 2d

629, 655-56 (2001) (predicting Mssouri law in case involving environnental
cont am nati on);

N J.-- Carter-Wallace, Inc. v. Admiral Ins. Co., 154 N J. 312, 712 A 2d
1116 (1998) (environnental contam nation); Onens-Illinois, Inc. v. United Ins.
Co., 138 N.J. 437, 650 A 2d 974, 995 (N.J. 1994) (asbestos bodily injury and
property damage);

Ohi o- - Onens- Corni ng Fi berglas Corp. v. Am Centennial Ins. Co., 74 Ohio
Msc. 2d 183, 660 N. E. 2d 770, 790-91 (Chio . Com PI. 1995) (rejecting
exposure and injury-in-fact triggers in context of asbestos inhalation);

Pa.-- Koppers Co. v. Aetna Cas. & Sur. Co., 98 F.3d 1440, 1450 (3d Cr.
1996) (predicting Pennsylvania | aw) (discussing theory that environnental damage
i s continuous); J.H France Refractories Co. v. Alstate Ins. Co., 534 Pa. 29,

626 A.2d 502, 507 (1993) (all stages of asbestos-rel ated di sease process
sufficient to trigger policy);

Wash. - - American Nat'l Fire Ins. Co. v. B &L Trucking & Constr. Co., 134
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Wash. 2d 413, 951 P.2d 250, 255 (1998) (arsenic contam nation); Skinner Corp. V.
Fireman's Fund Ins. Co., No. C95-995WD, 1996 U.S. Dist. LEXIS 9321 (WD. Wash.
Apr. 3, 1996) (asbestos-related illness); Tine Gl Co. v. Cgna Prop. & Cas.

Ins. Co., 743 F. Supp. 1400, 1417 (WD. Wash. 1990) (groundwater contam nation);

W sc. - - Society Ins. v. Town of Franklin, 233 Ws. 2d 207, 607 N.W2d 342,
346 (Ct. App. 2000) (contamination resulting fromoperation of nunicipal dunp);
W sconsin Elec. Power Co. v. California Union Ins. Co., 142 Ws. 2d 673, 419
N. W 2d 255, 258 (Ct. App. 1987) (injuries to cows caused by stray voltage from
faulty power supply).

(nl140) Foot note 127. 667 F.2d 1034 (D.C. Cir. 1981)
(nl41) Foot note 128. 667 F.2d at 1047
(nl42) Footnote 129. See, e.g.

Colo.-- Public Serv. Co. of Colo. v. Wallis & Cos., 986 P.2d 924, 939 n. 12
(Col 0. 1999) ;

Ohio-- GenCorp, Inc. v. AlIUIns. Co., 104 F. Supp. 2d 740, 748 (N.D. Chio
2000) (applying Ohio law) (noting that the continuous trigger "closely tracks
the injury-in-fact trigger");

M. -- US GpsumCo. v. Admral Ins. Co., 268 IIl. App. 3d 598, 643
N. E. 2d 1226, 1257 (1994) (describing rationale of continuous trigger as
substitute for injury-in-fact when actual continuous injury would be inpossible
to prove).

(nl143) Footnote 130. See, e.g., Anerican Hone Prods. Corp. v. Liberty Mit.
Ins. Co., 748 F.2d 760, 764-65 (2d Cir. 1984) (applying New York |law) (insured
may establish injury in fact any time from exposure to manifestation; rejecting
vi ewpoi nt that injury nust be diagnosabl e during policy period).

(nl44) Footnote 131. Cal.-- US. F. Ins. Co. v. Uarendon Am Ins. Co., 452
F. Supp. 2d 972, 990 (C.D. Cal. 2006) (applying California law) (no trigger of
coverage for continuing property damage where policy explicitly required first
i nstance of damage to occur in policy period); Armstrong World Indus., Inc. v.
Aetna Cas. & Sur. Co., 45 Cal. App. 4th 1, 98-99, 52 Cal. Rptr. 2d 690 (1996)
(in claimfor property damage, injury occurred at installation of asbestos and
at each subsequent release into the air);

Col 0.-- Hoang v. Assurance Co. of Am, 149 P.3d 798, 802 (Col 0. 2007)
(occurrence-based policy covers injury or danage that occurs during policy
peri od, regardless of when claimpresented);

Conn.-- Aetna Cas. & Sur. Co. v. Abbott Labs, Inc., 636 F. Supp. 546, 550
(D. Conn. 1986) (rejecting both manifestati on and exposure theories in case
involving nultiple clains of DES exposure; when injury occurred rmust be
det erm ned on case-by-case basis); United Techs. Corp. v. Aner. Hone Assur.
Co., 989 F. Supp. 128, 153 (D. Conn. 1997) (multiple injury-in-fact possible in
case of gradual environnental contam nation);

Del.-- Hercules, Inc. v. AlUIns. Co., 784 A 2d 481, 493 (Del. 2001) (fact
that insured had been required to prove property damage in each year of its
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policy weighed in favor of inposing joint and several liability);

Fla.-- Trizec Props., Inc. v. Biltnore Constr. Co., 767 F.2d 810, 813 (11lth
Cr. 1985) (applying Florida law) (policy did not require that danmages manif est
during policy period; allegation that damage to roof began i mediately after
installation created possibility of coverage);

Haw. - - Sentinel Ins. Co. v. First Ins. Co. of Hawaii, Ltd., 76 Haw. 277,
875 P.2d 894, 918 (1994) (water darmage from al |l eged defective design
injury-in-fact adopted for all standard CG policies; injury-in-fact approach
may be harnonious with continuous trigger if injury is continuous);

M. -- Travelers Ins. Co. v. Eljer Mg., Inc., 197 III. 2d 278, 757
N. E. 2d 481, 503 (2001) (property damage took place under CG when cl ai nant
suffered water danmage from |l eaks in plunmbing system not when systeminstall ed;
potential for product's failure does not trigger policy); Zurich Ins. Co. v.
Raymark Indus., Inc., 118 1l1l. 2d 23, 514 N E. 2d 150, 160 (1987) (injury from
i nhal ati on of asbestos fi bers occurs at exposure, at sickness preceding nedica
mani festation, and at mani festation);

Ind.-- PSI Energy, Inc. v. Honme Ins. Co., 801 N.E.2d 705, 733 (Ind. C
App. 2004) (in environnmental contam nation case, court adopted injury-in-fact
rul e based on other Indiana cases that arguably had adopted "continuous”

trigger);

Kan.-- Cessna Aircraft Co. v. Hartford Accident & Indem Co., 900 F. Supp
1489, 1501-05 (D. Kan. 1995) (Kansas Suprenme Court likely to reject
mani festation trigger and adopt injury-in-fact approach in groundwater
cont am nati on case);

M. - - Maryl and Cas. Co. v. Hanson, 169 M. App. 484, 902 A 2d 152, 172
(2006) (each elevated blood-lead level in child constituted bodily injury;
overlap with continuous trigger noted); Harford County v. Harford Mut. Ins.

Co., 327 Md. 418, 610 A 2d 286, 295 (1992) (rejecting nanifestation trigger in
case involving soil and groundwater contam nation fromlandfill);

Mch.-- Western World Ins. Co. v. Lula Belle Stewart Center, Inc., 473 F
Supp. 2d 776, 785 (E.D. Mch. 2007) (applying Mchigan |aw) (sexua
nol estation); Dow Chenical Co. v. Fireman's Fund Ins. Co., 217 F. Supp. 2d 816,
820 (E.D. Mch. 2002) (applying Mchigan | aw) (groundwater contam nation by
pesti ci des); CGel man Sciences, Inc. v. Fidelity & Cas. Co. of N Y., 456 Mch
305, 572 N.W2d 617 (1998) (seepage from wastewater pond);

M nn.-- Woddal e Builders, Inc. v. Maryland Cas. Co., 722 N.W2d 283, 292
(M nn. 2006) (defective home construction); 1In re Silicone Inplant Ins.
Coverage Litig., 667 N.W2d 405, 414 (M nn. 2006) (breast inplants);

Mo. -- I ndependent Petrochemnical Corp. v. Aetna Cas. & Surety Co., 672 F
Supp. 1, 2-3 (D.D.C. 1986) (predicting Mssouri law with regard to environnental
cont am nati on cover age);

Mont . - - Swank Enters., Inc. v. Al Purpose Svcs., Ltd., 336 Mont. 197
2007 Mr 57, 154 P.3d 52, 55-56 (2007) (application of inproper paint to
wat er-treatnment tanks constituted injury);
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N H. -- EnergyNorth Natural Gas, Inc. v. Underwiters at Lloyd's, 150 N H.
828, 848 A.2d 715 (2004) (applying injury-in-fact trigger to occurrence-based
CGA. policies and exposure trigger to accident-based policies);

N J.-- Di anond Shamrock Chenms. Co. v. Aetna Cas. & Sur. Co., 258 N.J.
Super. 167, 609 A 2d 440, 469-72 (App. Div. 1992) (Agent Orange);

N.Y.-- E R Squibb & Sons, Inc. v. Lloyd's & Cos., 241 F.3d 154, 168-69 (2d
Cr. 2001) (applying New York law) (DES injuries); |In re Prudential Lines,
Inc., 158 F.3d 65, 83 (2d G r. 1998) (applying New York |aw) (asbestos
i nhal ation); Stonewall Ins. Co. v. Asbestos Clains Mgm. Corp., 73 F.3d 1178,
1194-95 (2d Cir. 1995) (applying New York law) (continuous injury-in-fact may be
shown in clainms involving progressive disease); Maryland Cas. Co. v. WR G ace
& Co., 23 F.3d 617, 628 (2d Cir. 1993) (applying New York law) (installation of
asbestos products constitutes injury; only policy in effect at time of
installation triggered); Anerican Home Prods. Corp. v. Liberty Mut. Ins. Co.,
748 F.2d 760, 764-65 (2d Cir. 1984) (applying New York |aw);

N C -- Gaston County Dyeing Mach. Co. v. Northfield Ins. Co., 351 N.C
293, 524 S.E.2d 558, 565 (2000) (rupture of allegedly defective equi pnent
| eadi ng to contami nati on of diagnostic nedical dye);

N.D.-- Kief Farmers Co-Op Elevator Co. v. Farmand Mut. Ins. Co., 534
N.W2d 28, 35 (N.D. 1995) (gradual damage to grain-storage bin);

Ohio-- GenCorp, Inc. v. AlUIns. Co., 104 F. Supp. 2d 740, 748 (N.D. Onio
2000) (continuous trigger may be applied if environnental contami nation can be
proved continuous, but injury-in-fact is starting point);

Oe.-- St. Paul Fire & Marine Ins. Co. v. MCornick & Baxter Creosoting
Co., 324 Or. 184, 923 P.2d 1200, 1210-11 (O. 1996) (environmental contam nation
from wood-treat ment plants);

S.C.-- Spartan Petroleum Co. v. Federated Mut. Ins. Co., 162 F.3d 805,
810-11 (4th Cir. 1998) (applying South Carolina |law) (leak from underground
gasol i ne storage); Joe Harden Builders, Inc. v. Aetna Cas. & Sur. Co., 326
S.C. 231, 486 S.E.2d 89, 91 (1997) (alleged construction defects);

Ut ah-- Quaker State Mnit-Lube, Inc. v. Fireman's Fund Ins. Co., 868 F.
Supp. 1278, 1304 (D. Utah 1994) , aff'd, 52 F.3d 1522 (10th Cr. 1995)
(applying Utah | aw) (waste oil contam nation);

Vt. -- State of Vermont v. CNA Ins. Cos., 172 Vt. 318, 779 A 2d 662, 673
(2001) (declining to adopt continuous trigger and suggesting that incidents of
contam nati on fromwood-treatnment facility would need to be established to
trigger coverage).

(nl145) Foot note 132. Sentinel Ins. v. First Ins. Co. of Hawaii, 76 Haw.
277, 875 P.2d 894, 917 (1994)

(nl46) Footnote 133. 1d.
(nl47) Foot note 134. United Techs. Corp. v. Amer. Hone Assur. Co., 989 F.

Supp. 128, 153 (D. Conn. 1997) ("Interpreting the injury-in-fact approach as
having nmultiple triggers reflects the reality that one contani nating event can
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result in several different |osses after the date of its occurrence.").

(nl148) Foot note 135. Maryl and Cas. Co. v. WR Gace & Co., 23 F.3d 617, 628
(2d GCir. 1993) (applying New York |aw).

(nl149) Foot note 136. Eagl e- Pi cher Indus., Inc. v. Liberty Muit. Ins. Co., 682
F.2d 12, 19 (1st Cir. 1982) (injury from asbestos inhalation occurs when di sease
beconmes reasonably capabl e of clinical diagnosis); Babcock & W1 cox Co. v.
Ameri can Nucl ear Insurers, 823 A 2d 1020, 2002 Pa. Super. LEXI S 3784 (2002)
(date of manifestation of injuries fromexposure to radi oactive materia
triggers coverage).

(nl150) Footnote 137. Fla.-- Fla. Auto Omers Ins. Co. v. Travelers Cas. &
Sur. Co., 227 F. Supp. 2d 1248, 1266 (M D. Fla. 2002) (contam nation from]leak
of underground acetone line; trigger under CG policy is when damage occurs; if
danmage is continuous, trigger is tinme of nanifestation); Harris Spec. Chens.,
Inc. v. US Firelns. Co., No. 3:98-cv-351-J-20B, 2000 U S. Dist. LEXIS 22596
(MD. Fla. July 7, 2000) (occurrence happened under CGL when danage from
product's application to building becare manifest, not when it was applied to
bui | di ng);

N C -- Hone Indem Co. v. Hoechst Cel anese Corp., 128 N.C. App. 189, 494
S.E.2d 774, 779 (1998) (environmental contam nation from operation of polyester
pl ant);

RI.-- Truk-Awmay of RI., Inc. v. Aetna Cas. & Sur. Co., 723 A 2d 309, 313
(R1. 1999) (hazardous waste in landfill); CPCInt'l, Inc. v. Northbrook Excess
& Surplus Ins. Co., 668 A 2d 647, 650 (R 1. 1995) (land and water
cont am nati on);

Va.-- Morrow Corp. v. Harleysville Mut. Ins. Co., 110 F. Supp. 2d 441, 450
(E.D. Va. 2000) (applying Virginia law) (PCE contam nation manifested itself
when it becane discoverable, not when actually discovered).

(n151) Footnote 138. Fla.-- Essex Builders Goup, Inc. v. Anerisure Ins.
Co., 485 F. Supp. 2d 1302, 1310 (M D. Fla. 2006) (applying Florida |aw) (water
damage to apartnent buil dings);

La.-- St. Paul Fire & Marine Ins. Co. v. Valentine, 665 So. 2d 43, 46 (La.
Ct. App. 1995) (fire caused by defective wiring in air-conditioning system

Me.-- Honeyconb Sys., Inc. v. Admiral Ins. Co., 567 F. Supp. 1400, 1405-06
(D. Me. 1983) (applying Maine law) (failure of comrercial dryer);

Tex.-- OneBeacon Ins. Co. v. Don's Bldg. Supply, Inc., 516 F. Supp. 2d 615,
624 (N.D. Tex. 2006) (applying Texas law) (allegedly defective home
construction); American Hone Assurance Co. v. Unitranp Ltd., 146 F.3d 311, 313
(5th Cir. 1998) (applying Texas |aw) (delivery of watered fuel).

(nl152) Foot note 139. 682 F.2d 12 (1st Cir. 1982) (applying Chio | aw).
(n153) Foot not e 140. 682 F.2d at 19 n. 3

(nl154) Foot note 141. Joe Harden Builders, Inc. v. Aetna Cas. and Sur. Co.
326 S.C. 231, 486 S.E.2d 89, 90-91 (1997)
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(nl55) Footnote 142. See Guaranty Nat'l Ins. Co. v. Azrock Indus., Inc., 211
F.3d 239, 246 (5th Cr. 2000) (applying Texas law) (injury must occur within
policy period, but "occurrence" does not nmean manifestation of disease).

(n156) Foot note 143. Morrow Corp. v. Harleysville Mut. Ins. Co., 110 F
Supp. 2d 441, 450 (E.D. Va. 2000) (applying Virginai |law) (defining "manifest"
to nmean "di scoverabl e or subject to being discovered by reasonabl e nmeans, not
actual ly discovered or perceived") (enphasis in original).

(n157) Foot note 144. Textron, Inc. v. Aetna Casualty Indemity Co., 754 A 2d
742 (R 1. 2000) ("Textron-Weatfield"); Textron, Inc. v. Aetna Casualty
Indemity Co., 723 A 2d 1138 (R 1. 1999) ("Textron-Gastonia"); CPC
International, Inc. v. Northbrook Excess & Surplus |Insurance Co., 668 A 2d 647
(R 1. 1995)

(nl158) Footnote 145. See Textron-Gstonia, 723 A 2d at 1144 .

(nl159) Footnote 146. See Anerican Honme Assurance Conpany V.
Li bbey- Onens-Ford Co., 786 F.2d 22, 30 (1st Cr. 1986) (cited with approval in
the CPC and Textron cases cited in note 144 above).

(n160) Footnote 147. Susan Neuman and Robert D. Chesler, Environnenta
I nsurance Coverage, in Environmental Law Practice Guide § 8.03[10][a] (M chael
B. Gerrard ed.).

(nl161) Foot not e 148. Boston Gas Co. v. Century Indem Co., No. 07-1452, 2008
U S. App. LEXIS 12344, at *10 (1st G r. June 10, 2008)

(n162) Footnote 149. At the time of publication in 2008, authorities were not
found for Al aska, Arkansas, Florida, Ceorgia, |daho, |owa, Miine, M ssissippi
Nevada, New Mexico, North Carolina, North Dakota, klahoma, Rhode |sland, South
Dakot a, Tennessee, Virginia, Wsconsin and Wom ng

(n163) Footnote 150. John E. Heintz, Richard D. Mlone and Elissa O Tomanda
I nsurance Coverage for Lead Paint Cains: A Policyholder's Perspective,
Lexi sNexis Mealey's Litigation Report Ins., Vol. 22, Issue 29 (June 5, 2008).
See also James R Murray, Trial of Allocation Issues in Coverage Cases, Mealey's
I nsurance All ocati on Conference Handbook (2003) (appellate courts attribute
"majority"” approach to all suns allocation).

(nl1l64) Footnote 151. John E. Heintz, Richard D. MIlone and Elissa O Tomanda,
I nsurance Coverage for Lead Paint C ains: A Policyholder's Perspective,
Lexi sNexis Mealey's Litigation Report Ins., Vol. 22, Issue 29 (June 5, 2008).

(nl165) Footnote 152. See, e.g., Chanpi on Dyeing & Finishing Co., Inc. v.
Centennial Ins. Co., 355 N.J. Super. 262, 810 A 2d 68 (App. Div. 2002)
(applicable clains-mde policy should be included in the allocation process as
if it were any other applicable occurrence-based policy). Contrast Lincoln
Elec. Co. v. St. Paul Fire & Marine Ins. Co., 210 F.3d 672 (6th Cir. 2000)
(under Chio law, insured can pick and choose the nost favorable policy to which
al | ocat e damages when both cl ai ns- nade and occurrence-based policies are
triggered).

(nl166) Footnote 153. Cal.-- FMC Corp. v. Plaisted & Cos., 61 Cal. App. 4th
1132, 72 Cal. Rptr. 2d 467, 502 (1998) ("no windfall for [...] receiving the
"all suns' coverage for which it bargained and paid.");
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Del.-- Hercules Inc. v. AlUIns. Co., 784 A 2d 481 (Del. 2001) (refusing to
read a pro rata distribution clause into an insurance contract where one did not
exi st);

D.C.-- Keene Corp. v. Insurance Co. of N. Am, 667 F.2d 1034 (D.C. Cir.
1981) (prom ses insured the "security" bargained for in an insurance policy);
Ownens-Illinois, Inc. v. Aetna Cas. & Sur. Co., 597 F. Supp. 1515, 1524 (D.D.C.
1984) (once triggered, policy "provides coverage for [the insured' s] ful
liability ... without any proration of that liability to [the insured]");

M. -- Chicago Bridge v. Certain Underwiters, 59 Mass. App. Q. 646, 797
N. E. 2d 434 (2003) (applying Illinois law, insurer liable for all defense and
property damage even though it insured only a portion of the covered risk);
Zurich Ins. Co. v. Raymark Indus., Inc., 118 Ill. 2d 23, 514 N E 2d 150, 165
(1987) (no error in refusing to apply pro rata allocation);

Ind.-- Allstate Ins. Co. v. Dana Corp., 759 N E. 2d 1049 (Ind. 2001) (based
on "all sunms" |anguage in insurance policy);

Mass. - - Rubenstein v. Royal Ins. Co. of Am, 44 Mass. App. . 842, 694
N. E. 2d 381 (1998) (based on | anguage in policy);

Mb.-- Viacom Inc. v. Transit Casualty Co. & Receivership, No. WD. 62864,
2004 Mo. App. LEXIS 292 (Mb. C. App. Mar. 2, 2004) (opining "all suns" would
apply under M ssouri law as it does under Pennsylvania law), aff'd, 138 S.W3d
723 (Mo. 2004) (affirmed under Pennsylvania | aw without comment on M ssour
law); Monsanto Co. v. C E. Heath Conp. & Liab. Ins. Co., 652 A 2d 30 (Del.
1994) (applying M ssouri |aw, each insurer whose coverage is triggered nmust pay
all sums then can seek contribution);

thi o- - Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Chio St. 3d
512, 769 N. E.2d 835 (2002) (applying |Ianguage of policy);

Oe.-- Cascade Corp. v. Am Hone Assurance Co., 206 Or. App. 1, 135 P.3d
450, 458 (2006) ("an insurer nmust pay up to the limts of its policy.");

Pa.-- Koppers Co. v. Aetna Cas. & Sur. Co., 98 F.3d 1440 (3d Cr. 1996)
(applyi ng Pennsyl vani a | aw, decision based on "all suns" |anguage in policy);
J.H France Refractories Co. v. Allstate Ins. Co., 534 Pa. 29, 626 A 2d 502,
507-09 (1993) ("all suns" requires each triggered insurer to be liable for
entire claimsubject to policy limt);

R1.-- Insurance Co. of N. Arer. v. Kayser-Roth Co., 770 A 2d 403 (R I
2001) (relying on all sums contract |anguage and declining to deduct settlenent
paynments fromoutside insurers fromthe anbunt owned by the litigating insurer);

Tex.-- CNA Lloyds of Tex. v. St. Paul Ins. Co., 902 S.W2d 657, 661 (Tex.
Q. App. 1995) (joint and several liability based on "all suns" |anguage);
Texas Property & Cas. Ins. Guar. Ass'n v. Southwest Aggregates Inc., 982 S.W2d
600, 605 (Tex. Ct. App. 1998) (extending joint and several liability to duty to
def end cases);

Wash. - - American Nat'l Fire Ins. Co. v. B& Trucking & Const. Co., 134
Wash. 2d 413, 951 P.2d 250 (1998) ("W hold that once a policy is triggered, the
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policy |anguage requires insurer to pay all suns for which the i nsured becones
legally obligated, up to the policy limts.").

(nl67) Foot note 154. 667 F.2d 1034 (D.C. Cir. 1981) . See Ownens-111inois,
Inc. v. United Ins. Co., 138 N.J. 437, 650 A 2d 974 (1994)

(nl168) Footnote 155. See, e.g.

Cal . -- FMC Corp. v. Plaisted & Cos., 61 Cal. App. 4th 1132, 72 Cal. Rptr.
2d 467, 502 (1998) ("no windfall for [...] receiving the "all suns' coverage for
which it bargai ned and paid.");

Del.-- Hercules Inc. v. AlUIns. Co., 784 A 2d 481 (Del. 2001) (follow ng
Monsanto Co. v. C.E. Heath Conp. & Liab. Ins. Co., 652 A 2d 30 (Del. 1994) and
refusing to read a pro rata distribution clause into an insurance contract where
one did not exist);

Ind.-- Allstate Ins. Co. v. Dana Corp., 759 N E.2d 1049 (Ind. 2001) (based
on "all sunms" |anguage in insurance policy);

Mass. - - Rubenstein v. Royal Ins. Co. of Am, 44 Mass. App. . 842, 694
N. E. 2d 381 (1998) (based on | anguage in policy);

thi o- - Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Chio St. 3d
512, 769 N. E.2d 835 (2002) (applying |Ianguage of policy);

Pa.-- Koppers Co. v. Aetna Cas. & Sur. Co., 98 F.3d 1440 (3d. Cr. 1996)
(applyi ng Pennsyl vani a | aw, decision based on "all suns" |anguage in policy).

(n169) Footnote 156. See, e.g., Armstrong World Indus., Inc. v. Aetna Cas.
& Sur. Co., 45 Cal. App. 4th 1, 52 Cal. Rptr. 2d 690, 711 (1996) ; Keene Corp
v. Ins. Co. of NN Am, 667 F.2d 1034, n. 36 (D.C. Cr. 1981)

(nl170) Footnote 157. See, e.g.

D.C.-- Keene Corp. v. Insurance Co. of NN Am, 667 F.2d 1034 (D.C. Cr.
1981) (employing "all sums™ w thout stacking);

Tex.-- CNA Lloyds of Tex. v. St. Paul Ins. Co., 902 S.W2d 657, 661 (Tex.
Ct. App. 1995) (follow ng Keene to allow all sums, but no stacking).

Contrast Pa.-- J.H France Refractories Co. v. Allstate Ins. Co., 534 Pa.
29, 626 A.2d 502, 507-09 (1993) (using "all suns" and stacking, so that
effectively all insurers becone prinmary insurers).

(n171) Footnote 158. Christopher L. LaFon and Marc S. Mayerson, Allocation of
I nsured Loss Between C ai ns- Made and Cccurrence Coverage, Meal ey's |nsurance
Al |l ocati on Conference Handbook (2003).

(nl72) Foot note 159. Boston Gas Co. v. Century Indem Co., No. 07-1452, 2008
U S. App. LEXIS 12344, at *13 (1st Cir. June 10, 2008) (applying Massachusetts

I aw) .
(nl173) Footnote 160. 1d.

(nl74) Foot note 161. Id. at *14 .
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(nl75) Footnote 162. John E. Heintz, Richard D. MIlone and Elissa O Tomanda,
I nsurance Coverage for Lead Paint C ainms: A Policyholder's Perspective,
Lexi sNexis Mealey's Litigation Report |Insurance, Vol. 22, |Issue 29 (June 5,
2008) .

(nl76) Footnote 163. See, e.g.

N.Y.-- E R Squibb & Sons, Inc. v. Lloyd' s & Conpanies, 241 F.3d 154, 173
(2d Cir. 2001) (applying New York law, "the settling parties are the ones who
took the risk of the settlenent, and the non-settling parties are |left precisely
as they woul d have been had no settlenment occurred");

Ohio-- GenCorp, Inc. v. AlUIns. Co., 297 F. Supp. 2d 995, 1007 (N.D. Chio
2003) (giving credit for full policy linmts where insured settled with al
primary carriers and then sought coverage from excess carriers; "It is not
possi bl e for GenCorp now to decide to allocate its liability to one policy or to
one policy year because this would be contrary to the settlenments it has
reached.").

(nl77) Footnote 164. See, e.g., Rubenstein v. Royal Ins. Co. of Am, 44
Mass. App. C. 842, 694 N E 2d 381 (1998) (non-settling insurer was entitled to
an off-set for the anpbunts actually paid by the other insurers); Liberty Mit.
Ins. Co. v. The Black & Decker Corp., 383 F. Supp. 2d 200 (D. Mass. 2004)
(appl yi ng Massachusetts |law) (allowing credit based on other settlenents, which
may be discl osed pursuant to protective order, and further allow ng a post-hoc
al l ocation of the settlenment anpunt attributable to the release of liability for
the litigated sites). See al so Weyer haeuser Co. v. Commercial Union Ins. Co.,
142 Wash. 2d 654, 15 P.3d 115 (2000) (refusing to put burden on insured to prove
it has not received a double recovery based on prior settlenents).

(nl78) Footnote 165. See, e.g., Koppers Co. v. Aetna Cas. & Sur. Co., 98
F.3d 1440 (3d Cir. 1996) (applying Pennsylvania | aw where all sums and stacking
are allowed, and reducing the "all sums" judgment agai nst the non-settling
insurer to account for the settled insurers' apportioned share of
l[iability--primary policies' apportioned share could be full policy Iimts,
whi | e excess policies could have apportioned shares based on their limts in
conparison to the total linmts of triggered coverage).

(nl79) Footnote 166. Maria G Enriquez, Mchael C. Baird and George A
Cavell, Settlenent Credits in "Al Sunms” Jurisdictions, Mealey's Al Suns:
Real | ocati on and Settlenent Credits Conference (2004).

(n180) Footnote 167. Ala.-- Commercial Union Ins. Co. v Sepco Corp., 918
F.2d 920 (11th G r. 1990) (applying Al abama | aw; determ ned costs shoul d be
al l ocated pro rata by nunber of nonths coverage was provi ded during asbestos
exposure, however, insured nust share in costs during years when self-insured);

Ariz.-- Nucor Corp. v. Hartford Acc. & Indem Co., No. CV-97-08308 (Ariz.
Super. C., Sept. 29, 1997) (applying loss horizontally across all primry
policies before allowi ng excess insurance to be reached);

Colo.-- Public Serv. Co. v. Wallis & Compani es, 986 P.2d 924, 940 (Col o.
1999) ("where property damage is gradual, long-term and indivisible, the tria
court should make a reasonable estimte of the portion of the 'occurrence' that
is fairly attributable to each year by dividing the total anpbunt of liability by
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t he nunber of years at issue. The trial court should then allocate liability
accordingly to each policy-year, taking into account prinmary and excess
coverage, self-insured retentions, policy limts, and other insurance on the
risk);

Conn. - - Security Ins. Co. of Hartford v. Lunbernmen's Mut. Cas. Co., 264
Conn. 688, 826 A.2d 107 (2003) (noting the substantial periods uninsurance, the
court determined it was nost equitable to place the burden of determ ning which
i nsurer was responsible for coverage on the insured);

Haw. - - Sentinel Ins. Co. v. First Ins. Co. of Hawaii, Ltd., 76 Haw. 277,
875 P.2d 894 (1994) (liability must be equitably apportioned in proportion to
the tine periods of their policies);

. -- M ssouri Pac. R R v. International Ins. Co., 288 IIl. App. 3d 69,
679 N. E. 2d 801 (1997) (the best nmethod of dammge allocation is tinme-on-the-risk
pro rata);

Kan. - - At chi son Topeka & Santa Fe Ry. v. Stonewall Ins. Co., 275 Kan. 698,
71 P.3d 1097 (2003) (hearing loss claim based on |anguage in policy);

Ky.-- Aetna Cas. & Sur. Co. v. Commonwealth of Ky., 179 S.W3d 830 (Ky.
2005) (property damage was continuous and indivisible therefore damages shoul d
be allocated over all triggered periods based on policy linmts);

La.-- Norfolk Southern v. California Union, 861 So. 2d 578 (La. C. App.
2003) (pro rata allocation during entire period of contami nating activities,
i ncluding years with no insurance); Ducre v. Mne Safety Appliances Co., 645 F
Supp. 708 (E.D. La. 1986) (applying Louisiana |law) (pro rata allocation based on
annual basis is equitable);

Ml.-- In re VWallace & Gale Co., 385 F.3d 820 (4th G r. 2004) (applying
Maryl and | aw) ; Riley v. United Services Auto. Assoc., 161 Ml. App. 573, 871
A.2d 599 (2005) (pro rata distribution based on tine on the risk); Mayor and

City Council of Baltinmore v. Utica Muit. Ins. Co., 145 Md. App. 256, 802 A 2d
1070 (2002) ;

Mch.-- Wlverine Wrld Wde, Inc. v. Liberty Mut. Ins. Co., No. 260330,
2007 M ch. App. LEXIS 657, at *7 (Mch. . App. Mar. 8, 2007) ("lnsurers on the
ri sk when 'increnmental environmental degradation' continues nay be |liable on a
pro-rata basis.");

Mnn.-- Dontar, Inc. v. Niagara Fire Ins. Co., No. A03-630, 2004 Mnn. App.
LEXIS 203 (Mnn. . App. Mar. 2, 2004) (pro rata tinme on the risk not
necessarily best for all environnental contam nation cases but is proper where
danmage is "indivisible");

Mo.-- Nationwide Ins. Co. v. Cent. Mb. Elec. Co-op., Inc., 278 F.3d 742
(8th Cir. 2001) (applying Mssouri |law, property damage case applying
ti me-on-the-risk allocation); but see Viacom Inc. v. Transit Casualty Co. &
Recei vership, No. WD. 62864, 2004 Mb. App. LEXIS 292 (Mb. C. App. Mar. 2
2004) (opining "all suns" would apply under M ssouri law as it does under
Pennsyl vania law), aff'd, 138 S.W3d 723 (M. 2004) (under Pennsylvania | aw
wi t hout coment on M ssouri |aw);
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Mont. and Neb.-- Anerican Simrental Ass'n v. Coregis Ins. Co., 282 F.3d 582
(8th Cir. 2002) (applying Montana and Nebraska | aw and al | ocati ng defense anobng
two insurers based on pro rata share of the risk);

N H.-- EnergyNorth Natural Gas, Inc. v. Certain Underwiters at Lloyd' s,
156 N.H. 333, 934 A 2d 517 (2007) (pro-rata by years and Iimts nethod, |oss
al | ocat ed anmong policies based both on the number of years a policy is on the
risk as well as the policy limts);

N J.-- Omens-Il1inois, Inc. v. United Ins. Co., 138 N.J. 437, 650 A 2d
974, 996 (1994) ("A fair nethod of allocation appears to be one that is rel ated
to both the tine on the risk and the degree of risk assumed. \Wen periods of no
i nsurance reflect a decision by an actor to assume or retain a risk, as opposed
to periods when coverage for a risk is not available, to expect the risk-bearer
to share in the allocation is reasonable.");

N Y. -- Consol i dated Edison Co. v. Allstate Ins. Co., 98 N Y.2d 208, 746
N. Y. S.2d 622, 774 N E. 2d 687 (2002) ; Serio v. Pub. Serv. Mut. Ins. Co., 304
A.D.2d 167, 759 N.Y.S. 2d 110, 2003 N. Y. App. Div. LEXI S 4431 (2003) (follow ng
ti me-on-the-risk nethod of pro-rata allocation);

S.C.-- Spartan Petroleum Co. v. Federated Mut. Ins. Co., 162 F.3d 805 (4th
Cir. 1998) (applying South Carolina |l aw) (pro-rata allocation based on
ti me-on-the-risk);

Tex.-- @lf Chem & Metallurgical Corp. v. Associated Metals & Mnerals
Corp., 1 F.3d 365 (5th Cr. 1993) (applying Texas law, initially applied al
suns but then adjusted defense costs based on pro rata allocation);

Ut ah-- Sharon Steel Corp. v. Aetna Cas. & Surety Co., 931 P.2d 127 (U ah
1997) (allocation of defense costs in hazardous waste case by years on the ri sk,
taking into account policy limts);

Vt. -- Agency of Natural Resources v. Gens Falls Ins. Co., 169 Vt. 426
736 A.2d 768 (1999) (pro rata allocation based on time on the risk).

(nl181) Footnote 168. See, e.g., Mayor & City Council of Baltinmore v. Uica
Mut. Ins. Co., 145 Md. App. 256, 802 A 2d 1070 (2002)

(n182) Footnote 168.1. SC-- Crossmann Cntys. v. Harleysville Mut. Ins. Co.
395 S.C. 40, 717 S.E. 2d 589, 603 (2011)

(nl183) Footnote 169. See, e.g.

Colo.-- Public Serv. Co. v. Wallis & Co., 986 P.2d 924 (Colo. 1999) (en
banc) .

M ch. - - Arco Indus. Corp. v. American Mdtorists Ins. Co., 232 Mch. App.
146, 594 N. w2d 61, 68 (1998) ;

N J.-- Omens-Il1inois, Inc. v. United Ins. Co., 138 N.J. 437, 650 A 2d 974
(1994)

(n184) Foot note 170. 138 N.J. 437, 650 A.2d 974 (1994)



Page 71
33-193 Appl eman on Insurance § 193.01

SC- - Crossmann Cmtys. v. Harleysville Mut. Ins. Co., 395 S.C. 40, 717
S.E. 2d 589, 602 (2011) (court adopted this approach as default position when it
is inpossible to know the exact neasure of dammges attributable to the injury
that triggered each policy.

(nl185) Footnote 170.1. Mass.-- Boston Gas Co. v. Century Indem Co., 454
Mass. 337, 910 N. E. 2d 290 (2009)

See also Del./NY.-- Deutsche Bank Trust Co. Ans. v. Royal Surplus Lines
Ins. Co., 2011 Del. Super. LEXIS 89 (Del. Super. . Feb. 25, 2011) (in
decl aratory judgnment action involving insurance coverage disputes with multiple
insurers, the time-on-the-risk approach was deened an easily applied and fair
met hod for determining a pro rata allocation of defense costs, arising from
underlying actions by injured workers who were exposed to toxins during a
cl ean-up of coll apsed buil di ngs).

(nl186) Footnote 171. | MCERA Group v. Liberty Mut. Ins. Co., No. B079031, 44
Cal . App. 4th 1344A, 1996 Cal. App. LEXIS 284 (Cal. Ct. App. Mar. 29, 1996)

(nl187) Foot note 172. Signal Co. v Harbor Ins. Co., 27 Cal. 3d 359, 165
Cal. Rptr. 799, 612 P.2d 889, 895 (Cal. 1980) ("W expressly decline to
formulate a definitive rule applicable in every case in |ight of varying
equi t abl e consi derations which may arise and which affect the insured and the
primary and excess carriers, and which depend upon the particular policies of
i nsurance, the nature of the claimnmade, and the relation of the insured to the
i nsurers.")

(n188) Foot note 173. Centennial Ins. Co. v. U S Fire Ins. Co., 88 Cal
App. 4th 105, 105 Cal. Rptr. 2d 559 (2001)

(n189) Footnote 174. "For exanple, under pro rata allocation, the insured
wi Il seek coverage from each insurance policy in effect during the contami nation
period and is likely to absorb the self-insurance retentions of each policy."
Boston Gas Co. v. Century Indem Co., No. 07-1452, 2008 U.S. App. LEXI S 12344,
at *14 (1st Cir. June 10, 2008) (citing Public Serv. Co. of Colo. v. Wallis &
Cos., 986 P.2d 924, 941 (Col o. 1999))

See:

Ga.-- Liberty Mut. Ins. Co. v. Wweelwight Trucking Co., 851 So. 2d 466
(Ala. 2002) (applying Ceorgia |l aw);

. -- M ssouri Pac. R R v. International Ins. Co., 288 Ill. App. 3d 69,
223 11l. Dec. 350, 679 N E.2d 801 (1997)

Kan. - - At chi son Topeka & Santa Fe Ry. v. Stonewall Ins. Co., 275 Kan. 698,
71 P.3d 1097 (2003) (policyholder nust satisfy all self-insured retentions for
multi-policy, multi-triggered period);

N.Y.-- din Corp. v. Insurance Co. of NN Am, 221 F.3d 307 (2d Cir. 2000)
(appl yi ng New York | aw);

M. -- M ssouri Pac. R R v. International Ins. Co., 288 IIll. App. 3d 69,
I1l. Dec. 350, 679 N.E. 2d 801 (1997)
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But see Cal.-- Southern Pacific Rail Corp v. Certain Underwiters at Ll oyds,
London, No. B133099 (Cal. C. App. Sept. 18, 2000) (policyhol der nust pay single
self-insured retention for multi-policy, multi-triggered period).

(n190) Footnote 175. Ala.-- Commercial Union Ins. Co. v Sepco Corp., 918
F.2d 920 (11th G r. 1990) (applying Al abama | aw);

M. - - Mayor & City Council of Baltinobre v. Uica Mit. Ins. Co., 145 M.
App. 256, 802 A 2d 1070 (2002) ;

N.Y.-- Stonewall Ins. Co. v. Asbhestos Claims Mgm. Corp., 73 F.3d 1178,
1203 (2d Cir. 1995) (applying New York law) ("proration-to-the-insured is a
sensi ble way to adjust the conpeting contentions of the parties in the context
of continuous triggering of nultiple policies over an extended span of years.").

See also Gta F. Rothschild, The Resolution of Environnental I|nsurance
Claims: Key Issues fromthe Policyhol der's Perspective, ALI ABA Course of Study
Envi ronnental | nsurance: Energing |Issues and Latest Devel opnents on the New
Coverage and | nsurance Cost Recovery.

(nl191) Foot note 176. Uniroyal, Inc. v. Honme Ins. Co., 707 F. Supp. 1368,
1392 (E.D.N. Y. 1988)

(n192) Footnote 177. 154 N.J. 312, 712 A 2d 1116 (1998) (follow ng
reasoning in Chem Leanan Tank Lines, Inc. v. Aetna Cas. & Sur. Co., 978 F
Supp. 589 (D.N.J. 1997))

(n193) Footnote 178. 1d.

(nl194) Foot note 179. Id. at 1123

(n195) Foot not e 180. Id. at 1124 .

(nl196) Footnote 181. 1d.

(nl197) Footnote 182. See, e.g., Aeroj et-General Corp. v. Transport |ndem

Ins. Co., 17 Cal. 4th 38, 70 Cal. Rptr. 2d 118, 948 P.2d 909 (1997) (refusing to
al | ocate defense to policyhol der during period of self insurance).
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§ 193. 02 Speci alized Environnental Coverage

[A] The Oigins and Evolution of Environnental Inpairnent Liability (EIL)
I nsurance

Specialty insurance for pollution liability, known as "environnental inpairnent”
l[iability (EIL) insurance, was first introduced in the United States on a
limted, experinental basis beginning in the md-1970s. nl183 A group of
London-based insurers originally devel oped this formof coverage in 1973, around
the sane time qualified pollution exclusions were first being incorporated in
CG policies. nl84 EIL coverage was not actively marketed in this country,
however, until the late 1970s and early 1980s, in response to financial
responsibility regulations the United States Environnental Protection Agency
(EPA) adopted under the Resource Conservation and Recovery Act of 1976 (RCRA).
n185

Unli ke CA insurance, old EIL policies were not "standardi zed" in the insurance
i ndustry. nl186 Although there may be significant differences in the scope of
particular EIL insurance forns, early EIL policies typically provided

“clainms-nmade" liability coverage for off-site bodily injury and property danage
caused by gradual releases of contam nants. nl87 Several courts and conmentators
have noted that EIL insurance was designed to fill a coverage gap created by the

"sudden and accidental" pollution exclusion in the 1973 CG policy form nl188
I nsurers have argued that the very existence of EIL coverage for "nonsudden"
contam nati on denonstrates that CA policies with "sudden and acci dental "
pol I uti on exclusions do not cover gradual releases at all. nl1l89

In New Castle County v. Hartford Accident & Indemity Co ., nl90 the United
States District Court for the District of Delaware determ ned that CG& and ElL
policies are not necessarily mutually exclusive. The court stated:
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The insurers point to the devel opnent and marketing of
"environmental inmpairment liability" (EIL) policies which provide
coverage for non-sudden pollution. The insurers argue that if the word
"sudden" neans the sane thing as "occurrence," there would be no
commercial niche for EIL policies to fill. The Court finds that there
is adifferent reason that an EIL policy would have its own niche. As
the insurers adnmt, EIL policies are issued on a "clains made" basis.
Such policies provide coverage for only those clains presented during
the policy period. The clains may be based on occurrences which
predate the policy period. The conprehensive general liability ("CA")
policies at issue here are different in that clains nay be presented
at any tinme... . However, under CGL policies the occurrence triggering
the clai mnust have occurred within the policy period. nl91

At the time domestic insurers began marketing EIL policies in the late 1970s and
early 1980s, the reported cases interpreting the "sudden and accidental"
exception to the pollution exclusion in C& policies generally favored

pol i cyhol ders. Each court that had addressed the issue had held that the
exclusion did not bar coverage for gradual contam nation as |ong as the rel ease
of contam nants was unexpected and uni ntended. nl192 Thus, at |east fromthe

pol i cyhol ders' perspective, the nmarket for EIL coverage in the early 1980s
appears to have been driven nore by financial responsibility requirenents under
RCRA than by a perceived gap in CG coverage for gradual pollution. n193

The EPA first proposed including an EIL insurance requirenent in RCRA financial
responsibility regulations in 1978. nl194 The proposal, which ultinmately was
adopted in revised formalnost three and a half years later, nl195 called for
owners or operators of permtted hazardous waste treatnent, storage, and

di sposal facilities to maintain certain |levels of financial responsibility

t hrough insurance or self-insurance for both "sudden and accidental" and
"nonsudden and acci dental" occurrences. nl96 As initially proposed, "nonsudden"
coverage was defined to apply with respect to "clains arising out of injury to
persons or property fromthe gradual or steady state rel ease or escape of
hazardous waste to the environment ... ." nl97

In proposing these regulatory requirenents, the EPA stated that it had conferred
wi th several insurance industry representatives and concluded that "[b]oth types
of insurance coverage ... are now available fromthe private sector.” n198 The
agency further stated that it "revi ewed ranges of prem um costs for such
liability insurance being witten today, and ... concluded that insurance costs
are not unreasonable.” n199 In fact, although insurers apparently believed they
could fulfill the financial responsibility goals of the proposed regul ations,
n200 specialized coverage for environmental liabilities was virtually

nonexi stent at the tinme. n201

There is sone controversy regarding the date EIL coverage first becanme generally
available in the United States. n202 It appears, however, that very few American
insurers were offering EIL coverage before Congress enacted the federa

Superfund | aw n203 in 1980. n204 Earlier that sane year, the EPA revised and

rei ssued its proposed RCRA financial responsibility regulations, including the
EIL i nsurance provisions applicable to permitted RCRA facilities. n205 This

ti me, however, the EPA noted that nost insurers were not offering "nonsudden and
accidental " coverage and that "npst that do provide coverage restrict it to
their clients who are large and wel | - managed. " n206
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In January 1981, the EPA issued "interimfinal" financial responsibility
regul ati ons that, anmong other things, limted the requirenents for "nonsudden"
coverage to facilities operating inmpoundrments, landfills, and | and treatnent
facilities. n207 The "interimfinal" regulations also provided for a three-year
phase-in period to enable the regulated community to obtain the mandated

i nsurance, which was not then w dely avail able. n208 The EPA explained its
changed approach as foll ows:

Many of these changes reflect EPA's comitnment to rely to the
extent possible on the insurance industry to provide liability
coverage for hazardous waste managenent facilities. EPA believes that
liability insurance is the nost appropriate nechani smfor assuring the
public that there will be a pool of funds available fromwhich third
parties can seek conpensation for clainms arising fromthe operations
of hazardous waste managenent facilities. On the other hand, EPA
recogni zes that liability coverage for these facilities, particularly
for nonsudden occurrences, poses special problems to the insurance
i ndustry because of the |ack of experience with a regul ated waste
management industry and the potential hazards associated wi th managi ng
hazar dous wastes. These problenms may jeopardize the wide availability
of liability insurance to the regulated comunity. n209

A few nonths |ater, the EPA del ayed i nplenmentation of the regul ations,
announci ng that it was considering whether to forego the insurance requirenents
altogether. n210 In the neantine, additional insurers entered the EIL market.
n211 The insurance industry, through its principal rating organization, the

I nsurance Services Ofice (1SO, also introduced a "Pollution Liability" policy
for use beginning in late 1981. n212 By the middle of 1982, there were at | east
a dozen insurers offering primary coverage specifically tailored for
environnental risks. n213 In addition, approxinately 40 insurers were
participating in a reinsurance pool fornmed in 1982 to spread the risk of

envi ronnental coverage anong its nmenbers. n214

In I'ight of the rapidly expanding supply of EIL insurance products on the
market, the EPA' s financial responsibility regulations re-energed in final form
on April 16, 1982. n215 Specifically, the EPA required that (1) all treatnent,
storage, or disposal facility owners or operators must "maintain liability

i nsurance of at least $1 mllion per occurrence, with an annual total of at
least $2 million, exclusive of |egal defense costs" for "sudden occurrences" and
(2) "surface inmpoundnents, landfills, or land treatment facilities ... [nrust]

maintain liability insurance of at least $3 mllion per occurrence, with an
annual total of at least $6 mllion, exclusive of |egal defense costs" for
"nonsudden acci dental occurrences.” n216

The financial responsibility regul ati ons, as adopted, define "nonsudden
accidental occurrence"” to mean "an occurrence which takes place over tinme and

i nvol ves continuous or repeated exposure." n2l17 The regul ations further provide,
however, that:

The Agency intends the neanings of ... ternms used in the liability
i nsurance requirenments to be consistent with their comon meani ngs
within the insurance industry. The definitions given ... of several of

the terns are intended to assist in the understanding of these
regul ations and are not intended to limt their meanings in a way that
conflicts with general insurance industry usage. n218
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In particular, the EPA noted in the preanble to the final rule that despite the
use of the word "occurrence," insurance witten on a clai ns-nmade basis could be
used to satisfy the coverage requirenent for "nonsudden acci dental occurrences."
n219

The agency al so observed that "[t]he insurance market for coverage of nonsudden
accidental occurrences has recently responded to the increasing demand and there
are good indications that this narket can be expected to expand considerably in
the near-future." n220 As the EPA predicted, additional insurers joined the EIL
mar ket in 1983, n221 increasing the total nunber of carriers offering this type
of coverage to nore than 50. n222

The early EIL policies often were "loosely drafted" and "carel essly
underwritten." n223 In adopting the RCRA financial responsibility regul ations,
the EPA reported that "several insurance conpani es have stated that policies
coveri ng nonsudden acci dental occurrences are presently being witten in only 4
to 8 weeks." n224 Insurers, of course, knew that conpani es required by

regul ation to purchase EIL coverage had to maintain that insurance just to stay
in business. As a result, many policyholders initially were hesitant to pursue
coverage clainms under their EIL policies for fear that the insurance would be
termnated, resulting in a loss of their operating pernit or "interimstatus"
standi ng. n225

The EIL market did not, however, prove to be as lucrative as insurers had hoped
in the early 1980s. For the nost part, facilities purchasing EIL insurance were
not heavily capitalized and presented significant underwiting risks that
insurers may not have fully recognized at the tinme. n226 Mreover, those risks
were not being offset in the nmarketplace, since nost lower-risk facilities were
not purchasing the coverage. n227 As a result, insurers experienced "very
unfavorabl e | oss ratios" as clains and coverage payouts far exceeded prem um

i ncome. n228

Al t hough the insurance industry was quick to plunge into the EIL coverage narket
when the EPA nmade such coverage mandatory for certain facilities, insurers had
al |l but abandoned the market a few years later. n229 In Novenber 1984, Congress
enacted | egislation anmending RCRA to require, anong other things, closure of al
"interimstatus" |and disposal facilities that were unable to certify conpliance
with financial responsibility provisions by Novenber 8, 1985. n230 Many such
facilities reportedly were forced to close, even though there were no known
environnental issues associated with their operations, because the required

i nsurance sinply was not avail able. n231

By 1986, only one insurance conpany, the American International Goup, was stil
witing any EIL coverage. n232 That same year, the qualified pollution exclusion
in standard CG. policies was replaced by an "absol ute" exclusion, renpving al
coverage for discharges of pollution, whether "sudden and accidental” or not.
n233

For al nost a decade after pollution exclusions in CG policies becane
"absolute," there was no neani ngful outlet for nost businesses to obtain
pol I uti on coverage of any value. n234 To the extent coverage was avail abl e at
all, it was offered only after an expensive and thorough environnenta
assessment of the applicant's operations. n235 Policy exclusions were tail ored
specifically to preclude coverage for any potential environnental condition
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identified during the assessnent. n236 In addition, there were exclusions in
nost policies for comopnly encountered environmental issues, such as liabilities
associ ated with asbestos or underground storage tanks. n237

Along with restrictions in the scope of coverage cane reductions in available
[imts and increases in premunms and deductibles. n238 As the EPA noted in a
1988 rul emaki ng:

In 1984-1985, the availability of pollution liability insurance
policies began to decline. A nunber of insurers who previously had
of fered coverage ceased to wite pollution liability policies. Those
still offering coverage raised their prem uns substantially while
reduci ng the coverage provided. As a consequence, sone owners and
operators of hazardous waste TSDFs [treatnment, storage and di sposa
facilities] began to experience difficulties in obtaining necessary
coverage and/or paying the increased cost of such coverage. n239

The EPA further observed that:

Al t hough conmentary concerning the insurance industry in the
I nsurance Trade Press and in other sources suggests that underwiting
| osses in property-casualty insurance peaked around the end of 1985
and that the outl ook for the future is nore favorable, the nmarket for
Envi ronnental Inpairnment Liability (EIL) insurance has renai ned
constrai ned. n240

Not wi t hst andi ng the "constrai ned" market, the EPA declined to reduce or
elimnate the EIL insurance provisions in its RCRA financial responsibility
regul ati ons. n241

After several nore sluggish years, the EIL i nsurance market slowy recovered in
the m d-1990s as insurers gai ned nore experience underwiting environnental
exposures. Today, risk-based corrective action standards and advances in
remedi ati on technol ogi es have made environmental risks nore manageabl e and

cl eanup costs nore predictable. In recent years, the market has seen flexible
and varied environmental coverage, |ower prem unms, |onger policy ternms, and
increased linmts capacity. n242 Particularly in the context of corporate and
real estate transactions, environnental insurance has re-energed as a
potentially viable risk-mnagenent tool. n243

[B] O ains-Made Trigger of Coverage

As researchers fromthe United States Departnment of the Treasury observed in a
1982 report regardi ng hazardous substance liability insurance:

The conceptual change introduced by the EIL policies of the late
1970s was that of shifting insurance coverage fromthat of
"occurrences" to that of "clains." In essence, subject to the terns
and conditions of the "clains-nade" policy, the insurer "provides
coverage for clains presented during each policy period, regardl ess of
when the incident or occurrence giving rise to the clains took place."
n244

Hei ght ened environnental regul ati ons and greater sophistication in underwiting
reportedly have made sone insurers nore willing today to offer environnental
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coverages on an occurrence basis. n245 Ot her than contractor's pollution
l[iability insurance, however, all specialized environmental insurance on the
mar ket today is witten exclusively using claims-mde policy fornms. n246

After the EIL insurance crisis of the m d-1980s, a nunber of EIL insurers
restricted coverage by, anong other things, changing their insurance policies
from cl ai ns- made i nsurance to cl ai ms- made- and-reported i nsurance. n247 This
meant that not only did a covered "claint have to be asserted agai nst the
insured by a third party during the policy period, but also that the insured
nmust report that claimto the insurance conpany during that sane policy period
for coverage to apply. n248

Many of the environnental -specialty policies issued today retain the requirenent
that clainms nmust be both made and reported during the policy period. n249
Nevert hel ess, insurers are generally willing to provide |onger coverage periods
in all forns of environnental policies now being issued. Contenporary
environnent al policies have been issued with coverage periods of five, ten, or
even twenty years in sone cases. n250 In addition, policyholders may have the
option under certain limted circunstances of obtaining an extension of the
reporting period beyond the policy termfor an additional prem um paynment. n251

Al t hough there are few reported cases interpreting coverage under environnental
policies, nost of the cases to date have centered on what constitutes a "claint
and when it was "nade" for purposes of triggering the insurer's obligations.
These cases do not present a rule of uniformapplicability, however, as they
turn on very specific facts and wi dely varying | anguage in different policies.
n252

[C] Types of Specialized Coverage Currently Avail able

Most specialized environmental insurance is carefully engineered and issued by
non-admitted i nsurers on an excess or surplus-lines basis. n253 Because such

i nsurance does not require pre-approval of policy fornms or rates by state

i nsurance regul ators, there can be significant variation in policy |anguage,
maki ng generalizations difficult and ill-advised. n254

Brokers report that there are over 100 non-standardi zed environnmental policy
fornms and at least 1,000 custonized endorsenents in use by various insurance
carriers today. The current narket affords significant flexibility for

pol i cyhol ders and insurers to negotiate site-specific terns and tailor the
coverage to the environnental risks involved.

Among ot her things, currently avail abl e products insure agai nst unknown
cont anmi nati on, renedi ati on cost overruns, property val ue inpairnent,

envi ronnent al danmage caused by continuing operations, and third-party bodily
injury and property damage liabilities. Wthout attenpting to be exhaustive, the
foll owi ng sections provide an overview of the nost conmon types of specialized
envi ronnental insurance now avail able, as well as coverage issues that my

ari se.

[1] Pollution Legal Liability Insurance

Pol lution Legal Liability (PLL) insurance--also sonetines known (anong ot her
nanes) as Pollution and Renedi ation Legal Liability, Prem ses Pollution
Liability, Pollution Legal Liability, Pollution Liability Limted, Environnental
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Site Liability, and Environmental C eanup and Liability insurance--is the nodern
descendant of EIL coverage. Although there is wide disparity in policy |anguage
anong different insurers, nost PLL insurance consists of sone conbination of

t hree basic coverage conponents:

(1) Third-party coverage for bodily injury, cleanup costs, and
property dammge arising out of pollution conditions "on, at, under, or
mgrating fronf an insured site

(2) Defense cost reinbursenent for covered third-party clains; and

(3) First-party clainms for government-mandated cl eanup related to
pre-existing environnmental conditions first discovered during the
coverage period. n255

Li ke EIL coverage before it, PLL insurance is alnost always witten on a "clains
made" and site-specific basis. PLL coverage generally applies, however, with
respect to both "sudden" and "nonsudden" pollution events--a departure from
early EIL coverage. The general characteristics of PLL coverage (and EIL
coverage before it) are discussed further bel ow

[a] Bodily Injury and Property Damage Liability

Dependi ng on the specific | anguage in the insuring clause of a particular
policy, many of the same concepts applicable to CA insurance nay be rel evant
with respect to third-party liability coverage for bodily injury and property
damage under a PLL or EIL policy. n256 The potential coverage issues are as
varied as the policies thensel ves.

Sone policies, for exanple, expressly cover "damages" inposed as a result of
"bodily injury," "personal injury," or "property damage" caused by a "pollution
incident,"” "pollution condition,” or "environmental inpairment." n257 Anmpng

ot her issues, there could be disputes under such policies regardi ng whet her

adm nistratively ordered cl eanup costs or clains for injunctive relief can give
rise to covered "damages." n258 Alternatively, a PLL policy may explicitly
exclude coverage for injunctive relief, thus linmting or precluding potentia
coverage for cleanup costs in nany situations. n259

Many policies expressly cover a "loss," defined as "a nonetary judgnent, award
or settlenent of conpensatory damages ... ." The use of the phrase "conpensatory
damages" in policies, both old and new, may preclude recovery for civil
penalties or fines. n260 Other policies expressly exclude coverage for civil
penalties or punitive damages. Courts in different jurisdictions have reached

i nconsi stent concl usions, in any event, about whether punitive danages are
insurable in the first place. n261

There is a "suit” limtation in many EIL and PLL policies, providing that the
insurer's obligation nust arise froma "suit" or a settlenent approved by the
insurer. In sonme policies, "suit" may be defined to include alternative dispute
resol uti on proceedings. In any event, there may be issues simlar to those
arising under CGE policies regarding whether an administrative demand qualifies
as a "suit" sufficient to trigger coverage in policies that contain suit-based
coverage or defense obligations. n262
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Though not yet w dely analyzed in reported cases or comrentary, PLL of nore
recent vintage policies frequently define covered "property damage” liabilities
in terms of:

(1) physical injury to or destruction of tangible property, including
the resulting | oss of use;

(2) loss of use of property that has not been physically injured or
destroyed, and

(3) dimnished third-party property val ue. n263

Sone PLL policies also cover natural resource damages, including physical injury
towldlife, flora, air, land, and groundwater or surface water on properties
hel d or controlled by a public natural resource trustee. n264 A PLL policy

m ght, in sone cases, be purchased specifically because of natural resource
damage i ssues. n265

There generally is no PLL coverage available for dimnution in the value of the
insured's own property. Neverthel ess, coverage for dimnution of a third-party's
property val ue m ght be provi ded, depending on the carrier and policy |anguage
used. n266 Most, but not all, of the available PLL policies that cover

di m ni shed value require that the third-party's property be physically damaged,
t hus avoi di ng coverage for perceptive, or "stigm," damages resulting from
potential or threatened contam nation. n267

Busi ness interruption | osses may be covered as part of the "resulting | oss of
use" language in the "property danmage" definition used in several PLL policies.
First-party business interruption coverage is available froma few insurers,
usual |y by special endorsenent. n268

Third-party "bodily injury" may be defined to include sone conbination of the
foll owi ng: physical injury, sickness, or disease; nental or enotional distress;

shock; building-related illnesses; and death. n269 Sone policies have a nore
circular definition of "bodily injury" that includes the term"bodily injury” in
the definition itself. n270 Under certain circunstances, carriers may be willing

to include fear of disease and nedical nonitoring in the scope of "bodily
i njury" coverage, although such clains present greater chall enges from an
underwiting standpoint. n271

The PLL or EIL policy, which affords coverage for bodily injury and property
damage, may al so contain an "other insurance" clause. In a 2009 case, the other
i nsurance cl ause provided as foll ows:

This Policy shall not be called upon in contribution and no
liability shall attach hereunder for any injury, |oss, danage, costs
or expenses recoverabl e under any other insurance insuring to the
benefit of the Insured except as regards any excess over and above the
amounts col |l ecti bl e under such other insurance; provided al ways that
this clause shall not apply to any policy that is specifically
arranged by the Insured to cover limts in excess of those stated in
this Policy. Nothing herein shall be construed to make this Policy
subject to the terns, conditions and linitations of any other
i nsurance.
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In that case, the parties prinarily disputed whether the insurer was entitled
to a credit or offset of its liability for settlement funds received by the
plaintiff fromits CA& insurers in a second action, in which the insured
asserted clains against the CG insurers for, inter alia, failing to conply with
their obligations in connection with environnmental cleanup costs incurred at,
and personal injury lawsuits asserted in connection with, nore than 26
environnental sites across the United States. The court concluded that the
settlenents constituted "ot her insurance"” under the condition of the EIL
policies. Judicial estoppel barred the insured fromtaking the position that the
EIL policies covered different risks than the CG policies based on their
temporal limtations or lack of limtations. In effect, the insured had on
nmul ti ple occasions adnmitted that the danages at issue in the present case would
have been covered by the CGE policies. Under the relevant condition of the EIL
policies, the insured could only recover fromthe insurer any excess over and
above the anpunts collectible under its CG policies. n271.1

[b] Defense Costs

Al t hough PLL policies typically provide coverage for |egal defense costs related
to third-party clainms, it is inportant to note that such costs usually apply
toward the limts of liability under the policy. n272 Under CGE. policies, by
contrast, defense costs ordinarily do not erode policy limts. n273

Because of the high cost of defending an environnental nmatter, the EPA was
concerned at the tinme it adopted insurance regulations for RCRA facilities that
i nclusion of defense costs inthe limts of liability "could absorb a najor
portion of the required coverage, |eaving an i nadequate anbunt to cover actua
damages."” n274 Accordingly, the EPA's financial responsibility regul ations
expressly require that policy limts for both "sudden" and "nonsudden"
occurrences be "exclusive of |egal defense costs." n275

The EPA has been unnoved by appeals for regul atory change based on argunents
that unlinited defense cost coverage is generally unavail abl e or
cost-prohibitive for "nonsudden" pollution clainms. n276 Al though nmpst PLL
policies still nake defense costs subject to the coverage linits, a few carriers
now expressly cover defense costs without any reduction in linmts to enable
policyholders to nmeet their financial responsibility burden under RCRA. n277

[c] On-Site and Of-Site O eanup Costs

Early EIL polices often contained "owned property" exclusions that precluded
coverage for costs the policyholder incurred in renediating contam nation at its
own facility, even if the renediati on was required by regulation or government
order. n278 There were al so exclusions in many policies for costs incurred in

cl eaning up pre-existing contam nation at a site that was "owned or |eased by
the insured." n279 There may be simlar restrictions in sone pollution liability
policies issued today, n280 but such provisions are no | onger comon.

In response to the Brownfiel ds novenent that began in the early 1990s to
encour age redevel opment of abandoned and deteriorating comrercial facilities,
insurers started covering both "on-site" and "off-site” remediation to the
extent the cleanup was nmandat ed by governnent action. n281 Many PLL policies
i ssued today have rel axed the requirenments further by adopting a di scovery
trigger for coverage of "on-site,"” first-party cleanup costs. Under the

di scovery trigger, coverage nay be avail able even in the absence of any
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government denmand if the conditions requiring renediation on the insured's
property are first discovered and reported to the insurer during the policy
period. n282 In sone cases, however, an insurer's pre-approval of a voluntary
cleanup plan for on-site renediation may still be necessary for PLL coverage to
apply. n283

Modern PLL policies also generally all ow coverage for pre-existing and
continuing contamnation, if the pollution conditions at issue were unknown
prior to the inception of the policy. n284 Some PLL policies today even allow
coverage with respect to known, pre-existing contam nation, as long as the
conditions were disclosed to the insurance conpany before the policy took

ef fect. n285 These policies may, for exanple, cover expenses incurred if the
government invokes a "reopener" to require additional renediation after a "no
further action letter” or simlar certification of conpletion has been issued.
n286

The test for determ ni ng whether the insured had know edge of pre-existing
conditions may be based on objective ("knew or should have known") or subjective
("actual know edge") criteria, depending on the policy |anguage at issue and
applicable law. n287 Some policies specifically list or describe the individuals
whose knowl edge is relevant in determ ning whether the policyhol der knew (or, in
sone cases, should have known) of pre-existing contam nation. n288 For exanpl e,
many policies limt the relevant know edge to that held by "any officer

director, partner, or enployee responsible for environnental affairs" at a
facility. n289 To avoid the potential for dispute over whether a pre-existing
condition was disclosed to the insurer prior to policy inception, many PLL
policies require that all such disclosures be listed specifically on a policy
schedul e. n290

In a 2009 case, the PPL policy provided coverage for cleanup costs resulting
frompollution conditions on or under the insured property that conmenced on or
after the continuity date, if the pollution conditions were discovered by the
i nsured during the policy period, provided that the insured reported the
di scovery of pollution conditions to the insurer in witing as soon as possible
after discovery and during the policy period. According to the policy, discovery
of pollution conditions happened when a responsi bl e insured becanme aware of
pol I ution conditions. Furthernore, the pollution conditions nust have been
reported to the appropriate governnental agency in substantial conpliance with
applicable environmental laws in effect as of the date of discovery. The policy
did not apply to cleanup costs for pollution conditions based on or attributable
to any responsible insured's intentional, willful, or deliberate nonconpliance
with any statute, regul ation, ordinance, administrative conplaint, notice of
violation, notice letter, executive order, or instruction of any governnental
agency or body.

The North Carolina Departnment of Environnental and Natural Resources issued a
notice of violation, alleging that the insureds operated a nonconform ng solid
wast e di sposal site at a construction site. What was uncovered from beneath the
site included | arge pieces of concrete, broken wood, rebar, netal, vegetation, a
crushed refrigerator, conpressors, and a crushed underground storage tank. The
i nsureds contended that, without their know edge, a subcontractor dug |arge
pits, dunped waste materials fromits denolition and land clearing activities
into the pits, and buried the waste material with soil. The insurer alleged that
the construction and denolition (C&D) debris was di scarded with the insureds
know edge and consent. The court held that it was not clear whether the insureds
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satisfied the condition of coverage requiring the insureds to provide tinely
notice of the debris because evidence indicating that the insureds’' managenent
personnel w tnessed or directed the debris burial created a factual dispute as
to when the insureds discovered the debris. There were also factual disputes
concer ni ng whether the C&D debris constituted an irritant or contam nant as
required for coverage under the policy. The court denied the insureds' notion
for partial sunmary judgnent. n290.1

[d] "Sudden" and "Nonsudden" Coverage

Unlike its EIL ancestors, PLL insurance generally does not draw coverage

di stinctions between "sudden and acci dental " and "nonsudden and acci dental "
pol I ution. n291 Even before the adoption of "absolute"” pollution exclusions in
CA. policies in 1986, insurers began renmoving old EIL exclusions for "sudden and
accidental " discharges in pollution liability policies to enable policyholders
to neet financial responsibility requirenents under RCRA. n292 Whether a rel ease
of pollutants is "sudden" or "nonsudden" sinply is not an issue in policies
bei ng sold today. The EPA has stated, in any event, that:

The Agency believes that maintaining distinct coverage requirenments
is still appropriate... . EPA recogni zes, however, that in some cases,
courts have interpreted coverage for sudden events broadly to include
damage from a gradual release occurring over long periods of tinme. As
a result, sone insurers do not distinguish between sudden and
nonsudden events, but offer "conbined coverage": coverage for both
sudden and nonsudden events on the sane policy with single aggregate
and per-occurrence limts. n293

In EPA v. Environnental Waste Control, Inc., n294 the Seventh Crcuit concl uded
that a RCRA facility could not neet the financial responsibility test sinply by
mai ntai ning the higher limts required for "nonsudden and accidental " coverage
in a single policy that did not distinguish between "sudden" and "nonsudden"

di scharges. As they still do today, the RCRA regul ati ons specified that "interim
status" facilities nust maintain limts of $1 nmillion per occurrence and $2
mllion in the aggregate for "sudden and accidental" releases, and $3 mllion
per occurrence and $6 mllion annual aggregate for "nonsudden and acci dental "

pol | uti on. n295

The policy at issue in Environnental Waste Control had single limts of $3
mllion per claimand $6 nmillion annual aggregate. n296 The EPA sued, claim ng
that the regulations required total, conmbined linits of at least $4 mllion per
occurrence and $8 mllion in the aggregate. n297 Al though the regul ations did
not directly address whether limts nust be aggregated in a "conbined" policy,
the Seventh Circuit upheld the lower court's order closing the facility and

i nposing civil penalties of alnost $3 nillion against the owner. n298

Not ably, the Seventh Circuit reached its conclusion in Environnental Waste
Control even though (a) the state environnental regul atory agency had approved
the insurance policy, (b) the insurance conpany had provided a required

endor senent indicating that the policy conplied with RCRA requirenents, and (c)
t he policyhol der had called the EPA's RCRA "hot line" to confirmthat the policy
limts satisfied the requirenents. n299 The court held, however, that:

The fact that EWC attenpted to conply with the insurance
regul ations and that no harmresulted from EWC s under-insurance is
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sinmply irrelevant. The fact remains that EWC failed to neet the
federal standards, a failure which deprived EWC of its interim status.
G ven the environnental problens facing the world today and the
federal laws in question, we think that it would be counterproductive
to read a "good faith" defense where none exists. n300

Wil e the Environnental Waste Control case was still pending, the EPA anended
its regulations to provide explicitly that "[o]wners or operators who conbi ne
coverage |l evels for sudden and nonsudden acci dental occurrences nust naintain
liability coverage in the anpbunt of at least $4 nillion per occurrence and $8
mllion annual aggregate."” Thus, it is now clear that a "conmbi ned" PLL policy
that does not differentiate between "sudden and acci dental" and "nonsudden and
accidental " releases can satisfy RCRA regulations, but that the limts specified
in the regul ati ons nmust be aggregated to avoid potentially devastating
consequences.

[e] Site-Specific Coverage

In the early days of EIL coverage, insurers and policyhol ders did not have
sufficient experience with the Superfund |law and its schenme of strict liability
to recogni ze the enormous liability potential associated with non-owned waste
di sposal sites. n301 Accordingly, some EIL polices issued in the late 1970s and
early 1980s were not carefully drafted to preclude coverage with respect to
unknown di sposal sites or, for that matter, facilities previously owned by the
i nsured that were not evaluated in the underwiting process. n302

More recent pollution liability policies are very explicit in allow ng coverage
only for pollution incidents or conditions "on, at, under, or migrating fronf an
"insured site" or location specifically identified in the declarations or in an
endorsenent to the policy, sonetines by reference to an attached application
n303 This limtation is in sharp contrast to coverage avail able under broad-form
CGL policies, which ordinarily insure liabilities originating anywhere in the
wor |l d. n304

Sone i nsurance conpanies are now wi lling, for a premiumincrease, to provide
coverage for pollution incidents arising fromoff-site waste disposal. n305 In
nost cases, however, the waste di sposal site nmust be properly licensed, approved
by the underwiter, and listed on a policy schedule for coverage to apply. n306

[f] Retroactive Date

Many PLL policies have a "retroactive date,"” limting coverage for pre-existing
contamni nation to that which occurred or conmenced after a date specified on the
decl arati ons page of the policy.

In many cases, the "retroactive date" will be defined as the policy inception
date or the date the insured first purchased PLL or ElIL coverage, thus
effectively nullifying any coverage for pre-existing contam nation. n307
Furthernore, as the party seeking coverage, the insured generally wll bear the
burden of establishing that the contam nation occurred after the "retroactive
date"--a difficult proposition even in the best of cases. n308

"Retroactive date" provisions nay be particularly problematic to policyhol ders
in connection with Brownfields projects involving redevel opnent of
| ong- abandoned commercial or industrial facilities. In such situations, there
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may be little information avail abl e about the past operations at the site.
Further, it may be difficult, if not inmpossible, after the acquisition of the
property for the devel oper to deternine when previously unknown contani nation
first comenced. These same considerations, however, nay make a "retroactive
date" provision all the nore inportant to an insurance underwiter.

[2] Remediation "Cost Cap" |nsurance

Renedi ati on "cost cap" insurance is a risk managenent tool devel oped in 1994

all owi ng investors, property owners, devel opers, and secured | enders a nmethod of
avoi di ng significant cost overruns associated with ongoi ng remedi ati on projects.
This type of coverage is generally available to help guarantee that actua

cl eanup costs will not exceed estimates by nore than a certain agreed anount,
subject to the total limts of coverage purchased.

"Cost cap" insurance essentially provides "stop |oss" protection. The insured
will be responsible for the estinated renedi ati on costs plus sonme additional
amount beyond the estimted costs before the insurance will apply. For examnple,
if the insured purchases a "cost cap" policy with limts of $2 mllion for a

cl eanup estimated at $1 million, the insurance conpany nay require a
self-insured retention of $250,000. Under that scenario, the insurance will pay
up to $2 mllion over the first $1.25 million in cleanup costs incurred. To
reduce the premium costs, sone "cost cap" policies provide that the insured wll
pay a negotiated co-insurance percentage of anmounts incurred above the
self-insured retention

The actual limts, retentions, and premuns for this type of coverage will vary
on a case-by-case basis depending on the nature of the contam nation and
perceived risks involved. The coverage is highly engineered and carefully
underwritten by insurance conpanies. At a mininum the insurance conpany wil|l
requi re an approved renedi ation plan with cost estimtes fromreputable

envi ronnental consulting firms. Many insurance conpani es have their own
environnental engineering staff to help evaluate and underwite the risks

i nvol ved.

To help facilitate the transfer and productive redevel opnent of abandoned
industrial sites, a potential buyer, seller, and lending institution can each be
naned as insureds under a "cost cap" policy. In addition, consultants and
contractors can use this type of insurance to propose fixed price contracts for
renmedi ati on work. In light of the relatively high prem uns and self-retention
buffer required under nost of these policies, renediation "cost cap" coverage is
used primarily in larger commercial transactions. Furthernore, insurance
conpanies are nmore willing to offer this type of coverage in jurisdictions with
ri sk-based corrective action standards and states with voluntary cl eanup
prograns.

[3] Secured Creditor Coverage

Many i nsurance conpani es now offer a policy dedicated to secured creditors
exposed to economic loss through the credit risk assocated with the deval ui ng
effects of pollution at property held as collateral for a |loan, and through the
ri sk of foreclosure. One formof |ender's coverage pays the | ender the principa
bal ance due on a nortgage | oan when (i) contanmination is present at the insured
property; (ii) the loan is in default; and (iii) the lender's interest in the
collateral is transferred to the insurance conpany. Mst of the |enders
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policies avail able, however, are structured to pay the | esser of the default
amount, the cl eanup costs, or third-party clains for bodily injury, property
damage, and | egal defense costs.

[4] Contractor's Insurance

In the past, nobst environnmental contractors elected to self-insure their
exposure to environnental liabilities because insurance coverage for contractors
and consultants was very expensive and difficult to obtain. Today, there are a
nunber of insurers offering liability insurance to environmental contractors on
ei ther a clainms-made or occurrence basis. Blanket insurance may al so be

avail able to cover liabilities associated with remedi ation work at all sites

wi th which the cleanup contractor is involved.

A contractor's pollution liability policy hel ps protect contractors agai nst
clains of third parties for bodily injury or property damage. Such a policy may
cover |egal defense costs as well as costs of cleaning up both on-site and

of f-site contam nation caused when working at the site. Contractor's pollution
liability coverage applies to a variety of contracting operations, including
nobil e waste treatnent units; energency spill response; site restoration
storage tank cleaning, renoval, and installation; transforner renoval; and
asbest os abatenent. Property owners, who generally are not thensel ves covered
during the period of renediation, often require the consultants and contractors
they hire to purchase this coverage.

Professional liability coverage is also available for consultants, risk
assessnment firnms, |aboratories, architects, and engineers. This coverage, which
is offered on a clai ms-nade or occurrence basis fromsone insurers, applies to
pol | uti on danages resulting fromnegligent acts, errors, or omissions conmitted
in rendering professional environnental services. Prior acts coverage is
general ly available for risks previously insured, so that there will be
continuity of coverage under the clainms-made fornms. The professional services
covered nmust be itemzed in the policy. An errors and omi ssions policy typically
will pay for third-party personal injury and property damage, including cl eanup
costs and | oss of use. Conbined coverage for contractor's pollution liability
and errors and omissions is avail able when, for exanple, the sane firmdoing the
design work al so perfornms the hands-on renediation

[5] Blended Finite Ri sk

A finite risk insurance program essentially conbines elenments of PLL and "cost
cap" insurance to support a structured settlenment of environmental liabilities
and cl eanup costs for known and unknown contanination at a particular site. This
type of arrangenent often is used to facilitate very large Brownfields projects
or the resolution of substantial Superfund liabilities. Under a finite risk
program the insured nmakes a one-tinme, |unp-sum paynent of the estinmated future
renmedi ati on costs plus a premumto the insurer. The portion of the funds
representing the net present value of the anticipated renedi ati on expenses are
deposited in an interest-bearing conmutation trust account nanaged by the

i nsurer. The insurer assunes responsibility for managi ng and paying the bills of
t he renedi ati on contractor and provides "cost cap" and, in sone cases, PLL
coverage to the contractor and primary insured. Wien the renediation work is
conpleted, the insurer will be entitled to any funds that renmain the trust
account. If there is a cost overrun, the insurance will pay any deficit up to
the imts of coverage. In nany cases, the contractor will agree to assune al
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liabilities associated with the site, provide an i ndemmity backed by the
i nsurance, and performthe work.

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
I nsurance LawGeneral Liability InsuranceCoverageEnvironnental d ains
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financial assurance requirenents").

(nl12) Footnote 194. See 43 Fed. Reg. 58,946 (Dec. 18, 1978)

(nl1l3) Footnote 195. See 47 Fed. Reg. 16,544 (Apr. 16, 1982) ; see also 40
C.F.R 88 264.141, 264.147-264.151

(nl4) Foot note 196. 43 Fed. Reg. 58,946, 59,007 (Dec. 18, 1978) (originally
proposed for codification at 40 C F.R 8§ 250.43-9(b)).

(n15) Foot note 197. 1d.
(nl16) Foot note 198. 43 Fed. Reg. 58,946, 58,987
(nl17) Footnote 199. 1d.

(n18) Foot note 200. See Judith M N xon, Comment, The Probl em w th RCRA--Do
the Financial Responsibility Provisions Really Wrk?, 36 Am U. L. Rev. 133,
139 (Fall 1986).

(nl19) Footnote 201. See, e.g., din Corp. v. Insurance Co. of N Am, 221
F.3d 307, 325 (2d Gir. 2000) (discussing finding that EIL coverage was
"available to large conpanies in the United States beginning at |east as early
as 1980"); Martin T. Katzman, Environnmental Ri sk Management Through | nsurance, 6
Cato J. 775, 776 (1987); see al so Banham Hazards of the Deal, CFO My 2000,

91, at 96 (noting that "stand-al one EIL insurance" was "introduced by American
International Goup (AlG, in 1979" but that "the underwiting requirenments were
so restrictive few gave it serious consideration").

(n20) Foot note 202. See, e.g., Qdin Corp. v. Insurance Co. of NN. Am, 986 F
Supp. 841, 844 (S.D.N. Y. 1997) , aff'd, 221 F.3d 307 (2d Cr. 2000) . The issue
generally arises in jurisdictions that adopt a pro rata allocation approach and
allow all ocation to the insured for uncovered periods of continuing |oss for
which EIL insurance was avail abl e but not purchased. See, e.g., id.; see also
Tollin & Taylor, Pro Rata Allocation: Determ ning Whether Environmenta
I nsurance Was Available, 5 J. Ins. Coverage 25 (Spring 2002); Susan Neuman, A
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WIlling Self-Insurer? The Availability of Environnental Inpairnent Liability
I nsurance After 1985, 5 J. Ins. Coverage 32 (Autumm 2002).

(n21) Foot note 203. Conprehensive Environnental Response, Conpensation and
Liability Act of 1980, 42 U S.C. § 9601, et seq.

(n22) Foot note 204. See, e.g., Banham Hazards of the Deal, CFO May 2000,
91, at 96; Martin T. Katznman, Environnental Ri sk Managenent Through | nsurance, 6
Cato J. 775, 776 (1987); Tollin & Taylor, Pro Rata Allocation: Determning
Whet her Environmental |nsurance Was Available, 5 J. Ins. Coverage 25, 29-30
(Spring 2002).

(n23) Foot not e 205. 45 Fed. Reg. 33,260 (May 19, 1980) . Although the
regul ations as originally proposed in 1978 did not contenpl ate any insurance
requi renment for older facilities operating under "interimstatus" provisions,
t he rei ssued proposal was expanded to require a | esser anount of coverage for
"sudden and accidental” events at such facilities. Id The rei ssued proposa
still did not require "interimstatus" operators to obtain "nonsudden" EIL
coverage based on a concern that insurers would not issue EIL policies to
facility operators that had not been subjected to the rigorous review process
i nvol ved in obtaining a RCRA pernmit. 45 Fed. Reg. at 33, 263.

(n24) Foot note 206. Id.

(n25) Foot not e 207. 46 Fed. Reg. 2802, 2821 (Jan. 12, 1981) . Although these
"interimfinal" regulations Iimted the types of facilities required to
denonstrate financial responsibility for "nonsudden” rel eases, they expanded the
"nonsudden" insurance requirenments to apply to both pernmitted and interim status
facilities. Id.

(n26) Foot note 208. Id.
(n27) Foot not e 209. 46 Fed. Reg. at 2827
(n28) Foot note 210. 64 Fed. Reg. 48,197 (Cct. 1, 1981)

(n29) Footnote 211. See Tollin & Taylor, Pro Rata Allocation: Determ ning
VWet her Environmental |nsurance Was Available, 5 J. Ins. Coverage 25, 30 (Spring
2002). Beginning in 1981, Pacific Insurance Conpany, through Swett & Crawford,
and Great American Surplus Lines Insurance Conpany, through Stewart Smith & Co.,
entered the EIL market. 1d. They joined other donestic insurers already
providing EIL coverage, including the market pioneer, Anerican Internationa
Group. Id. Evanston Insurance Conpany, witing through Shand Mrahan & Co.

Inc., had also entered the EIL market, along with several London insurers. Id.
Not ably, the London market effectively doubled available EIL linmts in 1981, to
$20 million per claim Id.

(n30) Footnote 212. United States Dep't of the Treasury, Hazardous Substance
Liability Insurance, Mar. 1982, at 74-77; Kenneth S. Abraham Environnmenta
Liability Insurance Law. An Analysis of Toxic Tort and Hazardous Waste | nsurance
Coverage |ssues, at 196 (1991).

(n31) Footnote 213. Martin T. Katznman, Environnmental R sk Management Through
I nsurance, 6 Cato J. 775, 776 (1987) (citing United States Dep't of the
Treasury, Hazardous Substance Liability Insurance, Mar. 1982); Turner T. Smith,
Jr., Environmental Damage Liability |Insurance--A Prinmer, 39 Bus. Law. 333, 339
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(1983); see also Susan M Cooke, Insurance Coverage for Environnmental Losses and
Liabilities, The Law of Hazardous Waste: Managenent, C eanup, Liability, and
Litigation 8 19.07[1] n.3. Insurers entering the market in 1982 reportedly

i ncl uded Aetna Casualty & Surety Insurance Conpany, Travelers Insurance Conpany,
and the Hartford Insurance Conpany. See Tollin & Taylor, Pro Rata Allocation:

Det er mi ni ng Whet her Environnental |nsurance Was Available, 5 J. Ins. Coverage
25, 30 (Spring 2002). Furthernore, forner Crum & Forster affiliate,

I nternational |Insurance Conpany, "became the fronting company for London EIL
program policies issued in the United States in 1982." 1d.

(n32) Footnote 214. Id.; see also Martin T. Katzman, Environnmental Risk
Managenent Through | nsurance, 6 Cato J. 775, 776 (1987).

(n33) Footnote 215. See 47 Fed. Reg. 16,544 (Apr. 16, 1982) (codified at 40
C.F.R Parts 123, 264, and 265).

(n34) Footnote 216. Id.; see also United States Dep't of the Treasury,
Hazardous Substance Liability Insurance, Mar. 1982, at 31; see generally
Conmittee on Busi ness Managenent Liability Insurance, Liability Insurance
Agai nst Envi ronmental Danage: A Status Report June 1982, 38 Bus. Law. 217,
224-31 (1982).

(n35) Footnote 217. 40 C F.R 88 264.141(g) (permitted facilities),
265.141(g) (interimstatus facilities).

(n36) Footnote 218. Id.
(n37) Foot note 219. 47 Fed. Reg. 16,544, 16,551 (Apr. 16, 1982)
(n38) Foot note 220. 47 Fed. Reg. at 16, 549

(n39) Footnote 221. These carriers included the Hartford Steam Boil er
I nspection and | nsurance Conpany, the Honme |nsurance Conpany, and St. Paul
Sur plus Lines Insurance Conpany. Tollin & Taylor, Pro Rata Allocation
Det er mi ni ng Whet her Environnental |nsurance Was Available, 5 J. Ins. Coverage
25, 30-31 (Spring 2002).

(n40) Foot note 222. See Susan Neuman & Robert D. Chesler, Environnenta
I nsurance Coverage, Environnmental Law Practice Cuide: State and Federal Law §
8.01[2][a] (Mchael B. Gerrard ed.); Eugene R Anderson & John G Nevi us,
I nsurance Issues in Brownfields Law & Practice 8§ 28.01[8][b] (Mchael B. Cerrard
ed.); Dybdahl, Ri sk Managers and ElL: Chaos Reigns, Nat'l Underwiter, Apr. 10,
1989, at 16 ("By 1983, the nmarket had expanded to at |east 55 insurance
conpani es with aggregate market capacity of $270 mllion.").

(n4l) Footnote 223. Susan Neuman & Robert D. Chesler, Environmental |nsurance
Coverage, Environnental Law Practice Guide: State and Federal Law 8§ 8.01[2][a]
(Mchael B. Cerrard ed.); see also Susan Neunan, A WIling Self-lInsurer? The
Availability of Environmental Inpairnment Liability Insurance After 1985, 5 J.
Ins. Coverage 32, 38-39 (Autumm 2002) (noting that "EIL policies were not as
appropriately underwitten or as carefully worded as they m ght have been").

(n42) Foot note 224. 47 Fed. Reg. 16,544, 16,550 (Apr. 16, 1982)

(n43) Footnote 225. Mtchell Lathrop, Insurance Coverage for Environnental
Clains § 5.02[1].
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(n44) Footnote 226. See id.; Peter J. Kalis, et al., Policyholder's Guide to
the Law of Insurance 8§ 12.03[A] (2005). Significantly, the RCRA regul ati ons nade
ElI L coverage mandatory only for operators of hazardous waste |landfills, surface
i mpoundnents, and land treatnent facilities--the nost high-risk operations
governed by RCRA. See 40 C.F.R 88 264.147(b)(2), 265.147(b)(2). Furthernore,
many of the |argest and better-nanaged facilities were exenpt fromthe EIL
i nsurance requirements based on the strength of their corporate bal ance sheets.

I d.

(n45) Footnote 227. Reasons commonly cited for the |ack of w despread
acceptance of EIL insurance by the business conmunity in the early- to md-1980s
include: (a) the linmted scope of coverage being offered; (b) the relatively
hi gh price of the insurance; (c) a msconception on the part of regul ated
entities about the potential environmental exposures they faced; and (d) the
general belief by risk managers in nmany conpanies that CGE insurance was
sufficient to cover environnental liabilities. See Peter J. Kalis, et al.

Pol i cyholder's Guide to the Law of |Insurance § 12.03[A] (2005).

(n46) Footnote 228. 1d.; see also Mtchell Lathrop, Insurance Coverage for
Environnental Cainms § 5.02[1] (2006); Waeger, Current Insurance Policies for
I nsuring Agai nst Environnental Risks, in Environmental |nsurance: Emerging
| ssues and Latest Devel opments on the New Coverage and | nsurance Cost Recovery,
at 339, 342 (ALI-ABA Course of Study Materials No. CNO50, May 8-9, 2008).

(n47) Footnote 229. See id.; Kenneth S. Abraham Environmental Liability
I nsurance Law. An Analysis of Toxic Tort and Hazardous Waste | nsurance Coverage
| ssues, at 196 (1991); Susan Neunman & Robert D. Chesler, Environmental |nsurance
Coverage, Environnental Law Practice Guide: State and Federal Law 8§ 8.01[2][a]
(Mchael B. Cerrard ed.); Eugene R Anderson & John G Nevius, Ilnsurance |ssues
in Browmnfields Law & Practice § 28.01[8][b] (Mchael B. CGerrard ed.); Peter J.
Kalis, et al., Policyholder's Guide to the Law of Insurance 8§ 12. 03[ A] (2005);
Martin T. Katzman, Environnental Ri sk Managenent Through I nsurance, 6 Cato J.
775, 776 (1987); Susan Neuman, A WIling Self-Insurer? The Availability of
Envi ronnental Inpairnent Liability Insurance After 1985, 5 J. Ins. Coverage 32,
39 (Autumm 2002); Tollin & Taylor, Pro Rata Allocation: Determ ning Wether
Envi ronnental | nsurance Was Available, 5 J. Ins. Coverage 25, 31 (Spring 2002);
H. Kunreuther, Gidlock in Environmental |nsurance, Env't, Jan./Feb. 1987, at
18; Parker, The Insurance Crisis and Environnental Protection, Env't, Apr. 1986,
at 14, 15.

(n48) Foot note 230. See The Hazardous and Solid Waste Anendnents of 1984,
Pub. L. No. 98-616 , § 213, 98 Stat. 3221 (codified as anended at 42 U S.C. §
6925) .

(n49) Footnote 231. See, e.g., Judith M N xon, Commrent, The Problemwith
RCRA--Do the Financial Responsibility Provisions Really Wrk?, 36 Am U. L.
Rev. 133, 135 n. 16 (1986); Parker, The Insurance Crisis and Environnental
Protection, Env't, Apr. 1986, at 14, 15; see also EPA v. Environnental Waste
Control, Inc., 917 F.2d 327, 333-34 (7th Cr. 1990) (holding the "good faith"
was not a defense to facility that automatically lost its "interimstatus"
st andi ng based on non-conpliance with insurance requirenents), cert. denied,
499 U. S. 975 (1991)

(n50) Footnote 232. See Susan Neunman & Robert D. Chesler, Environnenta
I nsurance Coverage, Environnental Law Practice Quide: State and Federal Law §
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8.01[2][a] (Mchael B. Gerrard ed.); Eugene R Anderson & John G Nevi us,

I nsurance Issues in Brownfields Law & Practice 8§ 28.01[8][b] (Mchael B. GCerrard
ed.). EIL coverage was al so available on a nore limted basis through the
Pollution Liability Insurance Association, a pooling association formed to wite
pol I uti on coverage for nember compani es. See Susan Neuman, A WIling
Self-lnsurer? The Availability of Environmental Inpairment Liability Insurance
After 1985, 5 J. Ins. Coverage 32, 39 (Autumm 2002); Tollin & Taylor, Pro Rata
Al l ocation: Determ ning Whet her Environnental |nsurance Was Available, 5 J. Ins.
Coverage 25, 30-31 (Spring 2002).

(n51) Footnote 233. See, e.g., Kenneth S. Abraham Environnmental Liability
I nsurance Law. An Anal ysis of Toxic Tort and Hazardous Waste | nsurance Coverage
| ssues, at 160-61 (1991).

(n52) Footnote 234. See, e.g., Susan Neuman & Robert D. Chesler
Envi ronnental | nsurance Coverage, Environmental Law Practice Guide: State and
Federal Law & 8.01[2][a] (Mchael B. Gerrard ed.); Eugene R Anderson & John G
Nevi us, Insurance |ssues, Brownfields Law and Practice 88 28.01[8][b], [c]
(M chael B. Cerrard ed.); Susan Neuman, A WIlling Self-Ilnsurer? The
Availability of Environnmental Inpairnment Liability Insurance After 1985, 5 J.
Ins. Coverage 32, 38-39 (Autumm 2002).

(n53) Footnote 235. See, e.g., Eugene R Anderson & John G Nevius, Insurance
| ssues, Brownfields Law and Practice § 28.01[8][b] (Mchael B. Gerrard ed.);
Peter J. Kalis, et al., Policyholder's Guide to the Law of Insurance § 12. 03[ A
(2005); Susan Neuman, A WIlling Self-lInsurer? The Availability of Environmenta
| npai rment Liability Insurance After 1985, 5 J. Ins. Coverage 32, 39 (Autumm
2002); see al so Banham Hazards of the Deal, CFO My 2000, at 91, 96 (noting
that "[h]undreds of fornms had to be filled out, and applicants had to pay for an
audit of the pollution exposures by environnental engineers before insurers
woul d even pick up the phone").

(n54) Footnote 236. See Peter J. Kalis, et al., Policyholder's Guide to the
Law of Insurance § 12.03[A] (2005).

(n55) Footnote 237. See, e.g., Eugene R Anderson & John G Nevius, Insurance
| ssues, Brownfields Law and Practice & 28.01[8][b] n. 152 (Mchael B. Cerrard
ed.).

(n56) Footnote 238. See, e.g., Banham Hazards of the Deal, CFO My 2000, at
91, 96.

(n57) Foot not e 239. 53 Fed. Reg. 33,938, 33,939 (Sept. 1, 1988)
(n58) Footnote 240. Id. (citations omtted).
(n59) Footnote 241. See 53 Fed. Reg. at 33,947

(n60) Foot note 242. See, e.g., Susan Neuman, A WIlling Self-Ilnsurer? The
Avail ability of Environmental I|npairnment Liability Insurance After 1985, 5 J.
Ins. Coverage 32, 38-39 (Autumm 2002); Northern Kentucky University,

Envi ronnental | nsurance Products Avail able for Brownfiel ds Redevel opment, 2005,
Feb. 2006, at 51, available at http://ww.epa. gov/brownfiel ds/ pubs/
envi ro_i nsurance_2006. pdf.

(n6l) Footnote 243. See, e.g., Susan M Cooke, Insurance Coverage for
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Envi ronnental Losses and Liabilities, The Law of Hazardous Waste: Managenent,

Cl eanup, Liability, and Litigation § 19.07[3][g]; Susan Neuman & Robert D
Chesler, Insurance Issues in Brownfields Law and Practice, at 8 8.01 (Mchael B
CGerrard ed.); Waeger, Current Insurance Policies for |Insuring Against

Envi ronnental Risks, in Environnental |nsurance: Enmerging |Issues and Latest
Devel opnents on the New Coverage and | nsurance Cost Recovery, at 339, 343
(ALl - ABA Course of Study Materials No. CNO50, May 8-9, 2008).

(n62) Footnote 244. United States Dep't of the Treasury, Hazardous Substance
Liability Insurance, Mar. 1982, at 71 (citations omtted).

(n63) Foot note 245. See, e.g., Benjam n J. Richardson, Mandati ng
Envi ronnental Liability Insurance, 12 Duke Envtl. L. & Pol'y F. 293, 300
(2002).

(n64) Footnote 246. See Ann M Waeger, Current Insurance Policies for
I nsuring Agai nst Environnental Risks, in Environmental |nsurance: Emerging
| ssues and Latest Devel opments on the New Coverage and | nsurance Cost Recovery,
at 339, 347 (ALI-ABA Course of Study Materials No. CNO50, May 8-9, 2008); see
also Peter J. Kalis, et al., Policyholder's Guide to the Law of Insurance §
12. 03[ C][1] (2005) ("EIL coverage is invariably witten only on a 'clains-nmade'
basis.").

(n65) Footnote 247. See, e.g., Susan Neuman, A WIlling Self-lnsurer? The
Availability of Environmental Inpairnment Liability Insurance After 1985, 5 J.
Ins. Coverage 32, 40 (Autumm 2002).

(n66) Foot note 248. Susan Neuman, A WIlling Self-lnsurer? The Availability
of Environmental Inpairnment Liability Insurance After 1985, 5 J. Ins. Coverage
32, 40 (Autumm 2002). Notably, the coverage periods in nost EIL policies issued
around that tine were for no nore than one year each, nmaking it difficult in
many cases for insureds to report clains that were nmade against themin tinme to
secure coverage benefits. Id.; Turner T. Smith, Jr., Environnmental Danage
Liability Insurance--A Priner, 39 Bus. Law. 333, 341 (1983).

(n67) Foot note 249. See, e.g., Susan Neunman & Robert D. Chesler
Envi ronnental | nsurance Coverage, Environnental Law Practice CGuide: State and
Federal Law § 8.14 (Mchael B. Cerrard ed.) (attaching specinen "clai ns-nade and
reported policy"” from Greenw ch Insurance Conpany).

(n68) Foot note 250. See Northern Kentucky University, Environmental |nsurance
Products Avail able for Brownfields Redevel opnent, 2005, Feb. 2006, avail able at
htt p: // www. epa. gov/ brownfi el ds/ pubs/enviro_insurance_2006. pdf.

(n69) Foot note 251. See, e.g., Susan Neuman & Robert D. Chesler
Envi ronnental | nsurance Coverage, Environmental Law Practice Guide: State and
Federal Law § 8.14 (Mchael B. Cerrard ed.) (G eenw ch Insurance Conpany
Speci men Policy, § V).

(n70) Foot note 252. See, e.g.

M. -- Central Ill. Pub. Serv. Co. v. American Enpire Surplus Lines Ins.
Co., 267 I11. App. 3d 1043, 204 111. Dec. 822, 642 N E. 2d 723 (1994) ;
Mass.-- Alan Corp. v. International Surplus Lines Ins. Co., 823 F. Supp. 33

(D. Mass. 1993) , aff'd, 22 F.3d 339 (1st Gr. 1994) ; WR Gace & Co. V.
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Maryl and Cas. Co., 33 Mass. App. . 358, 600 N. E.2d 176 (1992) ;

Mnn.-- Cargill, Inc. v. Evanston Ins. Co., 642 NW2d 80 (Mnn. C. App.
2002) ;

Mo.-- United States v. Conservation Chem Co., 653 F. Supp. 152, 182 (WD
Mo. 1986) ;

N.J.-- Hatco Corp. v. WR Gace & Co., 801 F. Supp. 1334 (D.N. J. 1992) ;

Ohi 0-- Thomas Steel Strip Corp. v. Am Int'l Speciality Lines Ins. Co., No.
4: 06 CV 0658, 2007 U.S. Dist. LEXIS 94623 (N.D. Chio Jan. 11, 2007);

S.C-- Dlmr Gl Co. v. Federated Mut. Ins. Co., 986 F. Supp. 959, 963
(D.S.C 1997) ;

Wash.-- WIf Bros. Ol Co. v. International Surplus Lines Ins. Co., 718 F
Supp. 839 (WD. Wash. 1989)

(n71) Footnote 253. See, e.g., Northern Kentucky University, Environnenta
I nsurance Products Avail able for Brownfields Redevel opnent, 2005, Feb. 2006, at
8, available at http://ww. epa. gov/ brownfiel ds/pubs/enviro_insurance_2006. pdf .

(n72) Footnote 254. It is always inportant to review the specific |anguage of
the policy at issue in evaluating coverage issues under specialized
environnental policies (or any policy, for that matter), as even slight
variations in policy |anguage could be outcone determ native. See, e.g., Susan
M Cooke, Insurance Coverage for Environmental Losses and Liabilities, The Law
of Hazardous Waste: Managenent, Cleanup, Liability, and Litigation 8 19.07[2][a]
n.10 (noting cases addressing markedly different EIL policy |anguage).

(n73) Footnote 255. See, e.g., Northern Kentucky University, Environnenta
I nsurance Products Avail able for Brownfields Redevel opment, 2005, Feb. 2006, at
11, available at http://ww. epa. gov/ brownfiel ds/pubs/enviro_insurance_2006. pdf.

(n74) Footnote 256. See, e.g., Kenneth S. Abraham Environnmental Liability
I nsurance Law. An Analysis of Toxic Tort and Hazardous Waste | nsurance Coverage
| ssues, at 197-98 (1991).

(n75) Foot note 257. See, e.g., id.; Susan M Cooke, Insurance Coverage for
Envi ronnental Losses and Liabilities, The Law of Hazardous Waste: Managenent,
Cl eanup, Liability, and Litigation § 19.07[2][a][i]; Peter J. Kalis, et al.
Pol i cyhol der's CGuide to the Law of Insurance § 12.03[B]J[1] (2005); Turner T.
Smith, Jr., Environmental Danage Liability Insurance--A Priner, 39 Bus. Law.
333, 343-49 (1983).

(n76) Footnote 258. See, e.g., Kenneth S. Abraham Environmental Liability
I nsurance Law. An Analysis of Toxic Tort and Hazardous Waste Insurance Coverage
| ssues, at 51-89, 197 (1991).

(n77)Footnote 259. See Gl bert, Environnental |npact Insurance: Practica
Consi derati ons, Environnmental Aspects of Real Estate Transactions (Janmes B
Wtkin ed. 1995).

(n78) Footnote 260. See Peter S. Kalis, et al., Policyholder's CGuide to the
Law of Insurance 8§ 12.03[B][1] (2005).
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(n79) Footnote 261. See generally Linda L. Schlueter, Punitive Danages 88
17.0-17.2(D) (5th ed. 2005); Robert Jerry & Douglas Ri chnond, Understandi ng
I nsurance Law § 65[e] (4th ed. 2007).

(n80) Foot note 262. See Peter J. Kalis, et al., Policyholder's CGuide to the
Law of Insurance 8§ 12.03[B][1] (2005).

(n81) Footnote 263. See, e.g., Northern Kentucky University, Environnental
I nsurance Products Avail able for Brownfields Redevel opnent, 2005, Feb. 2006, at
13, available at http://ww. epa. gov/ brownfiel ds/pubs/enviro_insurance_2006. pdf.

(n82) Footnote 264. See, e.g., Northern Kentucky University, Environnenta
I nsurance Products Avail able for Brownfields Redevel opnent, 2005, Feb. 2006, at
13, available at http://ww. epa. gov/ brownfiel ds/pubs/enviro_insurance_2006. pdf.

(n83) Foot note 265. See Waeger, Current |Insurance Policies for Insuring
Agai nst Environmental Risks, in Environnental |nsurance: Energing |ssues and
Lat est Devel opnents on the New Coverage and | nsurance Cost Recovery, at 339, 379
(ALl - ABA Course of Study Materials No. CNO50, May 8-9, 2008).

(n84) Footnote 266. See Waeger, Current |Insurance Policies for Insuring
Agai nst Environmental Risks, in Environnental |nsurance: Energing |ssues and
Lat est Devel opnents on the New Coverage and | nsurance Cost Recovery, 339, 375
(ALI - ABA Course of Study Materials No. CNO50, May 8-9, 2008); Northern Kentucky
Uni versity, Environnental |nsurance Products Avail able for Brownfields
Redevel oprment, 2005, Feb. 2006, at 13, avail able at
htt p: // ww. epa. gov/ br ownfi el ds/ pubs/ envi ro_i nsurance_2006. pdf.

(n85) Foot note 267. Id.
(n86) Foot note 268. Id.

(n87) Footnote 269. See Waeger, Current |Insurance Policies for Insuring
Agai nst Environmental Risks, in Environnental |nsurance: Energing |ssues and
Lat est Devel opnents on the New Coverage and | nsurance Cost Recovery, at 339, 375
(ALl - ABA Course of Study Materials No. CNO50, May 8-9, 2008).

(n88) Footnote 270. See Peter J. Kalis, et al., Policyholder's Guide to the
Law of Insurance § 12.03[B][1] (2005).

(n89) Footnote 271. See Ann M Waeger, Current Insurance Policies for
I nsuring Agai nst Environnental Risks, in Environmental |nsurance: Energing
| ssues and Latest Devel opments on the New Coverage and | nsurance Cost Recovery,
at 339, 375 (ALI-ABA Course of Study Materials No. CNO50, May 8-9, 2008).

(n90) Footnote 271.1. Tex.-- RSR Corp. v. Int'l Ins. Co., 2009 U.S. Dist.
LEXIS 27745 (N.D. Tex. Mar. 23, 2009) , aff'd, 612 F.3d 851 (5th Cr. 2010)

(n91) Footnote 272. See, e.g., United States Dep't of the Treasury, Hazardous
Substance Liability Insurance, Mar. 1982, at 72; Susan M Cooke, |nsurance
Coverage for Environmental Losses and Liabilities, The Law of Hazardous Waste:
Managenment, C eanup, Liability, and Litigation 8 19.07[2][a][i]; Waeger, Current
I nsurance Policies for Insuring Against Environnental Risks, in Environnenta
| nsurance: Energing |ssues and Latest Devel opnents on the New Coverage and
I nsurance Cost Recovery, at 339, 349 (ALI-ABA Course of Study Materials No.
CNO50, May 8-9, 2008).
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(n92) Footnote 273. See, e.g., Susan M Cooke, Insurance Coverage for
Envi ronnental Losses and Liabilities, The Law of Hazardous Waste: Managenent,
Cl eanup, Liability, and Litigation § 19.07[2][a][i].

(n93) Footnote 274. See 53 Fed. Reg. 33,938, 33,947 (Sept. 1, 1988) ; see
also United States Dep't of the Treasury, Hazardous Substance Liability
I nsurance, Mar. 1982, at 72 n. 4.

(n94) Footnote 275. 40 C.F.R §§ 264.147(a), (b); 40 C.F.R §§ 265.147(a),
(b).

(n95) Footnote 276. See 53 Fed. Reg. 33,938, 33,947-48 (Sept. 1, 1988)

(n96) Footnote 277. See Susan M Cooke, |nsurance Coverage for Environnenta
Losses and Liabilities, The Law of Hazardous Waste: Managenent, C eanup
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