Page 1

L exisNexis

1 of 12 DOCUMENTS

New Appl eman on | nsurance Law Library Edition
2014

NEWAPL Vol une 4 -- Specific Types of Liability Insurance
Chapt er 33 LAW ENFORCEMENT LI ABI LI TY | NSURANCE

4-33 New Appl eman on I nsurance Law Library Edition 33.syn
AUTHOR: WIlliam G Beck, lan Hale, Sarah E. MIlin and Jennifer M MAdam

8§ 33.syn Synopsis to Chapter 33: LAW ENFORCEMENT LI ABI LI TY | NSURANCE

§ 33.01 Introduction to Law Enforcenent Liability
8 33.02 The "I nnocence Revolution"--A Multi-Billion Dollar Bet

§ 33.03 There Are Several Types of Insurance Policies Conmonly Purchased by
Law Enf or cenment

§ 33.04 LEL Policies Are Different Than CE Policies, and Wre Created to
Ensure Against the Specific Risks Faced by Law Enforcenent O ficers

[1] Coverage Provisions in LEL Policies Can Be Unique

[a] The Majority of LEL Policies Contain One of Two Types of I|nsuring
Agr eenment

[i] True Act-Based Insuring Agreenment Merely Requires an Act During the
Policy Period to I nvoke Coverage

[ii] True Injury-Based Insuring Agreenents Merely Requires an Injury
During the Policy Period to Invoke Coverage

[b] Sone Qutlier LEL Policies Contain Different |Insuring Agreenents That My
Have Other Requirenents to Invoke Coverage

[c] "Scope of Duty" Requirements Are of Limted Application

[2] Most Exclusionary Provisions in LEL Policies Are the Sane Excl usions That
Typically Appear in CG Policies, But May Be Interpreted More Narrowy

[a] When Coverage Provisions Conflict Wth Excl usionary Provi sions,
Conflicts Are Oten Resolved in Favor of Coverage
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[b] Crimnal-Act Exclusions Are CGenerally of Limted Applicability

[i] When the Policy Remains Silent as to When the Crimnal-Act Exclusion
WIIl Apply, Courts Are Split

[ii] Majority View Exclusion Applies Only If Convicted of a Crinme for the
Sanme Conduct

[iii] Mnority View Exclusion Applies If There Are All egations That the
Conduct Was Crim nal

[iv] Courts May Find Anmbiguity Created By Crimnal-Act Exclusions In LEL
Pol i ci es

[c] Fraud and Di shonesty Excl usions May Bar Coverage Wth or Wthout an
Actual Finding that the Conduct Was Fraudul ent or Di shonest

[d] Prior-Act Exclusions, Related-Act Exclusions, and Deener C auses Are
Uncomon, But May Bar or Significantly Limt Coverage

[e] Intentional-Act and Expected-and-1ntended-Injury Exclusions Are Unlikely
to Appear In LEL Policies

§ 33.05 Public Oficer Liability ("POL") Policies Wre Created to Insure
Agai nst the Specific R sks Faced by Law Enforcenment O ficials

[1] Coverage Provisions in POL Can Contain Any of Several Different Types of
I nsuring Agreement, But Typically Apply to Only O ains Made or C ainms Made and
Reported During the Policy Period
[a] Overview

[b] A daimCan Be Deened "Made" Upon Receipt of an Oral Demand, an
Intent-to-Sue Letter, or Wien Suit Is Filed or Served

[c] Relation-Back Provisions Are Capable of Affecting Coverage
[2] POL Policies "Operational and Admi nistrative" Law Enforcenment Excl usions
May or May Not Bar Coverage for Mnell and Simlar-Type Cains, Depending on
Thei r Language

§ 33.06 "Trigger of Coverage" Theories May Apply to Coverage C ai ns Under
Policies Wth |Injury-Based | nsuring Agreenents

§ 33.07 Alnost Every Decision Analyzing Coverage for Clainms in Innocence
Cases Involves Only CG Policies, and Even Under CGL Policies There Are Mire
Open Questions Than Answers

[1] I'nnocence Cases Can Contain Nunerous Allegations Agai nst Several
Def endants for Acts and Injuries During Miultiple Time Franes

[2] Commpn State Law Clainms in Innocence Cases

[a] False Arrest and Malicious Prosecution Inplicate Policies in Miultiple
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Years, But Wich and How Many Years Renains Unsettled
[b] No Court Has Yet Addressed Coverage for Tort C ainms Based Upon
Rest at enent (Second) of Torts Section 321(1) or Cases Like Linone v. United
St ates
[3] Common Federal Civil Rights dains in |Innocence Cases
[a] Brady C ainms
[b] Fabrication O ains
[c] Access to Court O ains
[d] Monell dains
§ 33.08 Defense Acts May Play a Role in Coverage Deternination
§ 33.09 State Tort Caps Are Inapplicable to Federal Cvil Rights dains
§ 33.10 Additional Danages

[1] Plaintiffs Bringing Successful Section 1983 Clains Are Entitled to
Attorney Fees, Which May or May Not Be Insured

[2] Punitive Damages Awards Can Be Significant and May or May Not Be | nsured

[3] Federal and State Statutory Conpensation Acts May Provide an Additiona
Source of Recovery

Wlliam G Beck, lan Hale, Sarah E. MIlin and Jennifer M MAdam n*

FOOTNOTES:

(nl) Footnote *. WIliam G Beck, lan Hale, Sarah E. MIlin and Jennifer M
McAdam practice in the insurance recovery group of Lathrop & Gage LLP and have
significant experience in obtaining insurance recoveries for innocence and other
civil rights cases.

The authors would Iike to thank Jordan Bergsten and Ananda Sisney for their
contributions to this chapter, and would also |ike to thank the attorneys at
Neuf el d Scheck & Brustin LLP for their many contributions to the authors
under st andi ng of this fast-devel oping area of insurance |aw

Updates by Publisher's editorial staff.
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Wlliam G Beck, lan Hale, Sarah E. MIlin and Jennifer M MAdam n* Abstract

* ok %

Insurance law as it relates to nost areas of law enforcenment liability is

devel oped enough to understand the risks that are covered under any given
policy. This |aw developed in a very traditional sense, in the context of cases
seeking a renmedy for very specific and readily identifiable injuries arising
fromsingle or linear acts and events. |nnocence cases break fromthe | aw
enforcenent liability paradigm presenting thenselves as a fusion of traditiona
tort clains and state and federal civil rights clains, often asserted agai nst
nurmer ous defendants and alleging multiple injuries fromdiscrete and successive
acts occurring over decades.

I nnocence cases thus resist traditional insurance analysis devel oped under
Conmercial CGeneral Liability ("CA.") insurance policies purchased by the private
sector, and bring to the fore the | anguage and operation of the special-risk Law
Enforcenent Liability ("LEL") and Public Oficial Liability ("PO.") policies

i ssued to | aw enforcenent.

Section 33.02 exam nes the ever-growi ng frequency of exonerations and subsequent
i nnocence cases and recent studies estinating between 23,000 and 115, 000
currently incarcerated people are innocent. This section also discusses the
average length of time served by these people--12 tol3 years--and awards handed
out to these people in innocence cases--$1 nillion per year in conpensatory
damages al one. This section also notes the |ong-standi ng awareness of the
possibility of these systenmic failures in our system and Insurers historic
marketing and selling of LEL and POL policies to cover this exact risk without
ever accounting for the technol ogical devel opments such as DNA testing and the

i mpact this mght have on the calculus for the risks being witten.

The types of policies that mght be inplicated in a typical innocence case are
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di scussed in Section 33.03, as are the efforts that should be undertaken to
| ocate all such historical policies in effect fromthe tine of the first alleged
m sconduct through exoneration and the filing of the innocence case.

Section 33.04 and 33.05 exam ne the various | anguage, provisions and operation
of the nost common of these special-risk policies, including both coverage and
excl usi onary | anguage, and how they can differ from CG policies. This includes
a discussion of the few decisions interpreting LEL, POL and, where instructive,
CGA. policies.

In Section 33.06 the chapter introduces the various trigger of coverage

t heories, which courts sonetinmes enploy to deterni ne when a progressive or
continuing injury will be deened to occur for insurance purposes, as well as how
t hese theories can effect coverage for clains under policies with injury-based,
but not act-based, Insuring Agreements. Section 33.07 goes on to explore clains
conmmonly asserted in innocence cases, and exam nes the existing insurance |aw on
t hese clainms under LEL, POL and CG policies, as well as an exam nation of the
el ements of each of these clains and the inpact those may have on coverage

det ermi nati ons.

Section 33.08 exam nes the various State Defense Acts, which typically provide
defense of and sone anount of capped indemmity for clains against State

enpl oyees, and the ways these Acts can affect coverage. Section 33.09 reviews
the unaninobus rule that State tort caps will not apply to 42 U S.C. section 1983
clains for civil rights violations, and the rationale underlying this rule.

The chapter concludes with a review of state |aw on insurance coverage for both
puni tive danmages and attorney's fees awarded to a successful section 1983
claimant. Section 33.10 also overviews the State and federal statutory
Conpensation Acts enacted to provide sonme nonetary conpensati on to exonerees.

* ok %

FOOTNOTES:

(n2) Footnote *. WIliam G Beck, lan Hale, Sarah E. MIlin and Jennifer M
McAdam practice in the insurance recovery group of Lathrop & Gage LLP and have
significant experience in obtaining i nsurance recoveries for innocence and ot her
civil rights cases.

The authors would like to thank Jordan Bergsten and Ananda Sisney for their
contributions to this chapter, and would also |ike to thank the attorneys at
Neuf el d Scheck & Brustin LLP for their nmany contributions to the authors
under st andi ng of this fast-devel oping area of insurance |aw.

Updates by Publisher's editorial staff.
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8§ 33.01 Introduction to Law Enforcenent Liability

Li ke nmost governnental enterprises, |aw enforcenent touches the lives of every
nmenber of the populace on a daily basis. The pervasive, and sonetines invasive,
nature of this undertaking gives rise to an alnost limtless nunber of

ci rcunstances in which actionable injury and danage can occur

For exanple, liability can, and frequently does, arise fromthe conduct of the
hi gh-visibility individuals that are nost conmonly associated with | aw
enforcenent, such as police officers, sheriff's deputies, state troopers, and
state and federal investigation and enforcenent agents. The liability faced by
these frontline officers is direct liability, based upon their own actions and
om ssions, and the nature of their activities exposes themto allegations of
both negligent and intentional or quasi-intentional conduct.

Liability can also arise fromthe actions and onm ssions of those further renoved
fromthe front |ines of enforcement, such as city and county boards of

conmmi ssioners, police chiefs, sheriffs, other department and agency heads, and
ultimately the nunicipal, state and federal governnents, whose functions are to
craft |aw enforcenent policy, create procedures to effect that policy, and
supervise the inplenentation of these procedures. These high-level officials and
governmental entities face direct liability arising out of their policy-nmaking
and supervisory conduct, and in certain circunstances nmay al so face vicarious
liability for the separate actions of the frontline officers.

Many cases invol ving | aw enforcenent misconduct seek to collect damages based
upon the separate liability of each of these two |evels of |aw enforcenent.

When confronted with a potentially insured | aw enforcement claim or when
purchasing or witing insurance to cover |aw enforcenent claims, it is inportant
to possess a specific, detail ed understanding of the structure, adm nistration
and operation of all aspects of the particular |aw enforcenent entity or
entities at issue. Recognizing |aw enforcement as a multi-faceted endeavor that
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can involve nany entities that operate on many different |evels, sonetinmes in
conjunction with each other, will ensure a full and conpl ete eval uation

Insurance law as it relates to nost areas of law enforcenment liability is

devel oped enough to understand the risks that are covered under any given
policy. However, this |aw developed in a very traditional sense, in the context
of cases that usually sought a renedy for very specific and readily identifiable
injuries arising fromsingle or linear acts and events that could be fixed at a
particular point in time. Thus, nost insurance |law on this topic is subject to a
conpartnental i zed anal ysis under the sane well-established tort clains and
principles that are applicable to the private sector and the public at |arge.

There is now an energi ng and rapidly expanding area of |aw enforcenent liability
for which the law currently offers little guidance--innocence cases. These cases
break fromthe | aw enforcenent liability paradigm presenting thenselves as an
amal gamation of traditional and nodified tort clains, often asserted with state
and federal civil rights clainms, and | evied against multiple defendants and

al | egi ng nunerous separate injuries arising fromboth discrete and successive
acts that can occur over the course of decades.

I nnocence cases defy traditional analysis under the General Liability and
Conmercial CGeneral Liability ("CGA.") policies purchased by the private sector
and public at large, and bring into sharp focus the specialty insurance policies
long issued to | aw enforcenent. Despite their specific nature and | ong-standing
exi stence, insureds, insurers and courts have usually anal yzed t hese

special -risk policies only in the context of traditional tort clains, and have
sel dom had occasion to note differences between the structure, |anguage and

pur pose of these and CG. policies.

This chapter seeks to clarify at |east sone of the considerations relevant to
eval uating these special-risk policies in the new innocence era of |aw
enforcenent liability clains.

Legal Topics:
For related research and practice materials, see the follow ng | egal topics:

I nsurance LawGeneral Liability InsurancePersons |nsuredGenera
Overvi ewTortsPublic Entity LiabilityGeneral Overview
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8 33.02 The "I nnocence Revolution"--A Multi-Billion Dollar Bet

Society has long been loath to adnit of even the possibility that an i nnocent
person could be arrested and inprisoned for a crine they did not conmt. One of
the nost respected minds in the history of American jurisprudence, the Honorable
Learned Hand, enphatically and publicly dismissed this possibility as nothing
nore than an expression of self-doubt:

Qur dangers do not lie intoo little tenderness to the accused. Cur
procedure has al ways been haunted by the ghost of the innocent man
convicted. It is an unreal dream Wat we need to fear is the archaic
formalismand the watery sentinent that obstructs, delays, and defeats
t he prosecution of crine. nl

We now know that this "unreal dreanf is in fact a very real nightmare for those
who have been wongfully arrested, prosecuted, convicted, inprisoned--and even
put to death. n2

I ndeed, the real surprise is probably no [onger the nmere existence of these
failures within our crimnal justice system but rather the frequency wth which
t hey occur. Recent studi es suggest that between one and five percent of the
current prison popul ation--or between 23,000 and 115, 000 people n3--are actually
i nnocent of the crinme for which they are now i ncarcerated. n4

Studi es al so show that there has been a steady and nmarked increase in the nunber
of exonerations over the |ast two decades, froman average of 10 per year in
1989 and 1990, to an average of 43 per year in 2001, 2002 and 2003. n5 This

i ncrease appears due, at least in part, to the ever-grow ng access to, and

sophi stication of, DNA testing. n6 O course, as nunmerous witers have noted,
exonerations represent only those wongs that have been discovered and renedi ed,
and thus are but a small subset of the innocent people that our justice system
has fail ed.
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Law enforcenent officer and governnental m sconduct, whether intentional or

ot herwi se, appears to be one of the nore conmmon causes of innocence cases. n7
Thi s conduct can range fromoverly suggestive identification procedures enpl oyed
with witnesses, to fabrications of evidence by individual officers, to

wi despread failures in both policy and supervision. n8

It is not within our power to restore the tinme or relationships that exonerated
i ndi vidual s have lost, nor to take away the physical and psychol ogi cal injuries
that many of them have suffered and continue to suffer long after they are
exonerated. W are linmted, instead, to renedying and acknow edgi ng wong, and
t hen providing nmonetary conpensation for their injuries.

More and nore states are enacting conpensation statutes that provide sonme anpunt
of funding to certain classes of the exonerated. n9 Modst if not all of these
conpensation statutes, however, provide for a relatively snall nonetary paynent,
and very few if any provide for any psychol ogi cal or other social support
services. nl0 Thus, the only renmedy available is often the filing of a civil

l awsuit, and when | aw enforcenment nisconduct is alleged, individual officers and
the muni ci pal, state, or federal governments that enploy themcan face
potentially devastating liability.

It is not atypical for exonerated individuals that prevail in an action alleging
of ficer and/or governmental m sconduct to receive conpensatory awards of $1
mllion or nore for each year spent wongfully incarcerated. nll The average
amount of tine served by a wongfully incarcerated individual before exoneration
is 12 tol3 years, nl2 nmeaning that a successful claimw |l average $12 to $13
mllion in conpensatory danages alone. If even a small percentage of the
estimated 23,000 to 115,000 that are currently wongfully inprisoned have viabl e
clains, nl3 then the existing, latent liability of |law enforcenent for innocence
cases could reach well into the multi-billion dollar range.

Expert Insight:
®
Danmages that occur post-incarceration but pre-exoneration can al so be
quite significant. This is especially true in cases where the rel eased
but not yet exonerated individual was forced to spend significant

amounts of time in sex offender prograns or registries, or was subject
to other intrusive or onerous conditions of release.

Nor do such conpensatory anounts take into account any additional award of
puni tive damages, the costs and expenses incurred in defending the case,
interest, or awards of attorney fees to clainmnts whose suit involves a
successful claimunder 42 U S.C. § 1983. nl4

For many snaller municipalities, insurance coverage nay be the only resource
avail able to satisfy these | osses, and nany of the larger nunicipalities and
even states nmay have problens fundi ng such i nmense | osses solely from existing
reserves or new bond initiatives.

Many commentators and professionals working in the insurance arena draw

conpari sons between this Innocence Revolution and the enactnent of the

Conpr ehensi ve Environnmental Response, Conpensation and Liability Act ("CERCLA")
nl5 in 1980. CERCLA i nposed retroactive and perpetual environnental -rel ated
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liability for what previously had been | awful waste disposal, shocking both the
manuf acturing industry and its Insurers, which for years had witten insurance
pol i cies broad enough to cover this unaccounted for risk.

’ Cross Ref erence:

For a nore in-depth discussion of the repercussions of the enactnment
of CERCLA on the insurance industry, see Section 27.01 above.

While there are simlarities between these two scenarios, there is al so one
fundanmental difference: there has | ong been an awareness of the possibility that
i nnocent people would suffer fromflaws in our crinminal justice system and

i nsurers marketed and sold specialty policies to | aw enforcenent that were

i ntended to cover this very risk. Thus, the risk was not one that was
unaccounted for, but was instead one that was sinply miscal cul ated. Wat appears
to have been |l eft unaccounted for by the insurance industry was the incredible
advances in technol ogy that have occurred in the | ast few decades, such as DNA
testing, and its subsequent application in the exoneration context.

Legal Topics:

For related research and practice nmaterials, see the follow ng | egal topics:
I nsurance LawGeneral Liability InsurancePersons |nsuredGenera

Overvi ewTortsl ntentional TortsFal se Arrest General Overvi ewTortslntentiona
TortsFal se | npri sonnent General OverviewTortsPublic Entity LiabilityGenera
Overvi ew

FOOTNOTES:
(nl) Footnote 1. US-- United States v. Garsson, 291 F. 646, 649 (S.D.N. Y. 1923)

(n2) Footnote 2. For a conprehensive listing of the known wongfully
convi cted, see Jay Robert Nash, | Am Innocent!: A Conprehensive Encycl opedic
History O The Wrld's Wongly Convicted Persons 725-808 (Da Capo Press 2008).
See al so The I nnocence Project--Know t he Cases,
http://ww. i nnocenceproj ect.org/ know (last visited July 12, 2012); Meet the
Exonerat ed, Center on Wongful Convictions,
http: //ww. | aw. nort hwest er n. edu/ wr ongf ul convi cti ons/ exonerations/ (last visited
July 12, 2012); and The I nnocents Dat abase,
http://forejustice.org/search_idb.htm (last visited July 12, 2012). See al so
Pepson and Sharifi, Lego v. Twoney: The | nprobable Relationship Between an
Obscure Suprenme Court Decision and Wongful Convictions, 47 Am Crim L. Rev.
1185 (2010).

For a listing and di scussion of those actually executed for a crine they did
not commt, see Talia Roitberg Harmon & Wlliam S. Lofquist, Too Late for Luck
A Compari son of Post-Furman Exonerations and Executions of the Innocent, 51
Crinme & Deling. 498 (2005).

(n3) Footnote 3. The United States Departnment of Justice, Bureau of Justice
Statistics reports that, as of Decenber 31, 2008, there were 2,304, 115 people in
state and federal jails and prisons. United States Bureau of Justice Statistics,
Key Facts at a d ance: Correctional Popul ations, avail able at
http://bjs.ojp.usdoj.gov/content/glance/tabl es/corr2tab.cfm
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(n4) Footnote 4. D. Mchael Risinger, Innocents Convicted: An Enpirically
Justified Factual Wongful Conviction Rate, 97 J. Cim L. & Crimnology 761
(2007) (concluding there is a minimumrate of 3.3%of "wongful convictions," a
percentage that does not include those whose convictions were overturned by
techni cal or procedural errors. O course, there are other sources that suggest
bot h hi gher and | ower percentages.).

(n5) Footnote 5. Sanuel R Goss et al., Exonerations in the United States
1989 Through 2003, 95 J. Crim L. & Crimnology, 523, 526 n. 9 (2005).

(n6) Footnote 6. Sanuel R Gross et al., Exonerations in the United States
1989 Through 2003, 95 J. Cim L. & Crimnology, 523, 526 n.9 (2005) (O her
factors identified as playing a significant role in the rising nunber of
exonerations include the increase in public awareness of the issue and the
corollary, the increase in resources allocated to investigating clainms of the
wrongful Iy convicted.).

(n7)Footnote 7. E.g., H Patrick Furman, Wongful Convictions and the
Accuracy of the Crimnal Justice System Colo. Law., Sept. 2003, at 11, 12;
Jeffrey Chinn & Ashley Ratliff, "I Was Put Qut the Door Wth
Not hi ng" - - Addr essi ng the Needs of the Exonerated Under a Refugee Mdel, 45 Cal
W L. Rev. 405, 411 (2009); The Innocence Project--Understand the Causes:
Forensi ¢ Sci ence M sconduct,
http://ww. i nnocencepr oj ect. or g/ under st and/ Gover nnent - M sconduct . php (I ast
visited July 12, 2012); and |Innocence Project, Facts on Post-Conviction DNA
Exoner ati ons,
http://ww. i nnocencepr oj ect. or g/ Content/ Facts_on_Post Convi cti on_DNA Exonerati ons. php
(last visited July 12, 2012).

(n8)Footnote 8. E.g., Brandon L. Garrett, |Innocence, Harnml ess Error, and
Federal Wongful Conviction Law, 2005 Ws. L. Rev. 35, 79-102 (2005) (discussing
the factors that | ead to wongful convictions); see also The Innocence
Proj ect--Understand the Causes: Forensic Science M sconduct,
http: //wwv. i nnocencepr oj ect. or g/ under st and/ Gover nnent - M sconduct . php (I ast
visited July 12, 2012).

(n9) Footnote 9. See discussion at Section 33.10[3] bel ow, Federal and State
Statutory Conpensation Acts May Provide An Additional Source of Recovery.

(nl10) Footnote 10. See discussion at Section 33.10[3] bel ow, Federal and
State Statutory Conmpensation Acts May Provide An Additional Source of Recovery.

(nll) Footnote 11. E.g., US-- Limone v. United States, 579 F.3d 79, 104 (1st
Cir. 2009) (affirming a $100 mllion award for four plaintiffs based on a $1
mllion per year of wongful inmprisonnment baseline); Wite v. MKinley, 605 F.3d
525, 539 (8th Cir. 2010) (affirmng total damages award of $16 mllion to a
civil rights plaintiff who spent only five years in prison after being wongly
convi cted of nolesting step-daughter); Doninguez v. Hendl ey, 545 F.3d 585, 588
(7th Cr. 2008) (affirming a $9 nmllion award for a plaintiff who spent four
years in prison after being wongfully convicted of a rape and hone invasi on
when he was 16 years ol d); Newsone v. MCabe, 319 F.3d 301, 303 (7th Cr. 2003)
(affirming a $15 mllion award for a plaintiff who spent 15 years in prison).

(nl2) Footnote 12. Life Intervention for Exonerees,
http://ww. exonereelife.org/exonerated. htm (last visited July 12, 2012)
(stating a 12 year average for exonerees); The Undi sputed Facts, 1 Just Project
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Q, Volunme 1 Issue 1 at

2,.http://ww. azj usticeproject.org/Assets/newsletter/jp_quarterly_ 01. pdf (same).

But see Innocence Project, Facts on Post-Conviction DNA Exonerations,

http://ww. i nnocenceproj ect. org/ Content/ Facts_on_Post Convi cti on_DNA Exoner ati ons. php
(last visited July 12, 2012) (stating a 13 year average for DNA exonerees);

M d-Atlantic I nnocence Project, http://ww. exonerate.org/facts (last visited

July 12, 2010) (sane).

(nl13) Footnote 13. The authors of this chapter are unaware of any reliable
source that estimates what percentage of exonerees have actionabl e clains.

(nl14) Footnote 14. US-- 42 U S. C. § 1988 allows for an award of attorney fees
for a successful claimunder 42 U.S. C. § 1983.

(nl5) Footnote 15. US-- 42 U S.C. § 9601 et seq.
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8§ 33.03 There Are Several Types of Insurance Policies Conmonly Purchased by Law
Enf or cenent

When faced with the nunerous and varied risks that arise for entities engaged in
| aw enforcenent, prudence has |ong counsel ed the purchase of a different type of
i nsurance coverage for each risk or group of risks. In the past, such coverages
were often purchased as discrete policies frominsurers that specialized in
witing a single type of risk, so that in any given year an entity could have
several policies all witten by different insurers.

’ Cross References:

See Section 27.01[1][b] above. See generally Brownfields Law &
Practice § 28.01[4][a] (Mchael B. CGerrard ed.).

Expert Insight:
=
Muni ci pal, state and federal governnent entities appear to have
historically purchased nultiple types of insurance coverage for each
annual policy period with a high degree of frequency. Accordingly,
coverage anal yses for these entities--especially those involving

i nnocence cases--are nore likely to require an exam nation of
di fferent special-risk policies.

When presented with clains in an innocence case, an insured and each of its

i nsurers should first identify the universe of potentially applicable insurance
policies that may cover the costs and expenses for any required investigation
def ense and paynent of settlenents or judgnents. An insured's entire insurance
coverage profile should be evaluated, including all historic policies issued
fromthe begi nning of the investigation through the date of exoneration, as well



Page 14
4-33 New Appl eman on Insurance Law Library Edition 8§ 33.03

as any insurance policies in effect at the tinme the case is filed.

If the insured is an individual officer, this evaluation should include the

i nsurance coverage profile of the entity enploying the individual officer. If
the insured was enployed by a nmunicipality or other governnental entity that was
served by a shared | aw enforcenent agency, or if the insured is or was enpl oyed
by such a shared agency, this evaluation should also include the insurance
coverage profile of every entity that participated in this shared relationship

Locating historic insurance policies issued to a particular entity is often the
first real challenge faced in evaluating an insurance coverage claim Wen
searching for historic insurance policies, or secondary evidence of such
policies, consider the follow ng sources:

# record storage |locations such as warehouses, conputer systens, and
i ndi ces;

# known insurance policies issued to the insured, which often refer
to other policies;

# current and prior insurance agents or brokers;

® accounting records, corporate |edgers, and similar-type bookkeeping
systens that may contain evidence of prem um paynents;

# |legal files and records that involve prior insurance clains, which
will often contain insurance clains correspondence and records; and

# record searches fromcurrent or known insurers of the insured.

Expert | nsight:
®
The field of insurance policy archeol ogy has advanced considerably in
recent years, and there are numerous conpani es that now specialize in
| ocating historic insurance policies and secondary evi dence of
coverage. Because of the staggering liabilities associated with these

type of cases, the expense of hiring an insurance archaeol ogi st or
experi enced coverage counsel may often be justified.

Once |l ocated, there are three categories of insurance policies that are nost
likely to provide coverage for these types of cases: Law Enforcenent Liability
policies ("LEL policies"), Public Oficials Liability policies ("POL policies"),
and General Liability/ Commercial General Liability policies ("CG& policies").

Lexi s. com Sear ch
To find materials discussing LEL and POL policies of insurance
coverage, after choosing the appropriate jurisdiction or treatise, use
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"l aw enforce!" and "public official" /p insur! as the terns and
connect ors.

The policies within each of these categories are tailored to nanage the risks
associated with the specific class of Insured for which they are witten, and
the form scope and substance of these categories of policies can differ quite
dramatical ly.

Lexi s. com Sear ch
To find materials discussing commercial general liability insurance
policies generally, use the Search by Topic feature: Cick the Search
tab and the Search by Topic or Headnote sub-tab. dick through the
foll owi ng topical hierarchy and sel ect your jurisdiction. Search by
Topi c: Insurance Law > General Liability Insurance > General Overview.

Legal Topics:

For related research and practice naterials, see the follow ng | egal topics:
I nsurance LawCGeneral Liability InsuranceGeneral Overview
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8§ 33.04 LEL Policies Are Different Than CA Policies, and Wre Created to Ensure
Agai nst the Specific Risks Faced by Law Enforcenent O ficers

[1] Coverage Provisions in LEL Policies Can Be Unique

[a] The Majority of LEL Policies Contain One of Two Types of I|nsuring
Agr eenment

[i] True Act-Based Insuring Agreement Merely Requires an Act During the
Policy Period to Invoke Coverage

The insuring agreenent of an LEL policy will generally require either the causa
act or the resultant injury to happen during the policy period to invoke
coverage, but not both. Moreover, nost true act- and injury-based insuring
agreenments in LEL policies do not directly tether the act or injury to an
"occurrence" or "accident," as typical CG policies do. As a practical matter
this means that coverage under nost LEL policies may be easier to invoke than
coverage under a CG policy, especially CE policies that purport to require
both the "occurrence" or "accident"” and an injury during the policy period.

A large percentage of LEL policies contain what can be termed an act-based

i nsuring agreenent. Under a policy with an act-based insuring agreenent, the
material requirenent to invoke coverage is the allegation or existence of one of
the policy's defined or enunmerated "acts" during the policy period. nl5.1 Wen
the resultant injury happened or is deened to have happened--during or after the
policy period--has no bearing on coverage anal yses under true act-based insuring
agr eenent s.

A typical exanple of an act-based insuring agreenent wll read:
The Conpany wi |l pay on behalf of the Insured all sums which the |Insured shal

becorme legally obligated to pay as damages because of any "wongful act" that
results in personal injury to which this policy applies.
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This insurance applies only to "wongful acts" that occur ... during the policy
period ...

"Wongful Act" neans any actual or alleged event, act, error or om ssion
negl ect or breach of duty, mnisstatement, or m sleading statenent.

Thus, under act-based insuring agreements, the only coverage condition with a
temporal limtation is the "act" element, and the prinmary focus of any coverage
inquiry is the existence of one of the defined or enunerated acts during the
policy period.

LEL policies that contain act-based insuring agreenents give rise to sonmewhat
di fferent scope of coverage and rel ated coverage considerations than CG
policies, or even LEL policies with injury-based insuring agreenents.

For exanple, the defined or enunerated acts covered are generally very broad,
such as "any event, act or omi ssion. " This neans there is generally |less
concern over whether the act conplained of will fall within the coverage
provisions set forth in the insuring agreenent, though it is of course stil

i mportant to know the specific acts listed as covered in a policy.

More salient, however, is the related fact that policies insuring against the
act that caused an injury are recogni zed as provi di ng broader coverage than
policies insuring against an "occurrence" or "accident" giving rise to an
injury. nl6 In situations where multiple or serial acts lead to an injury, and
the nultiple or serial acts occur within the period of two successive insurance
policies, sonme courts interpreting occurrence- or accident-based insuring
agreements (in CGL policies) have held that the occurrence or accident is not
deermed to occur until the claimant is injured, thereby linmting coverage to a
single policy. nl7 Policies that insure against the act, by contrast, should not
face such interpretive limtations.

Lexi s. com Sear ch
To find materials discussing when an act done during a policy period
wi || invoke Law Enforcenment Liability coverage, after choosing the
appropriate jurisdiction or treatise, use "law enforce!"” /s act and
insur! as the terms and connectors.

[ii] True Injury-Based Insuring Agreements Merely Requires an Injury During
the Policy Period to Invoke Coverage

A large percentage of LEL policies contain what can be termed an injury-based
I nsuring Agreenment. Under an injury-based insuring agreenment, the nateria
requi renent to invoke coverage is the allegation or existence of one of the
policy's defined or enunerated "injuries" during the policy period. \Wether or
not the causal act or acts that gave rise to the injury occurred during the
policy period is irrelevant to the coverage analysis undertaken with a true

i njury-based insuring agreenent.

The operative | anguage of injury-based insuring agreenents in LEL policies my
appear to cone in two entirely different varieties. However, while these two
ostensibly different varieties of insuring agreenents enploy different terns and
structures, closer analysis reveals that there is little to no practica
difference in their application.
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In the first variety, the Insuring Agreenent's material requirenent to invoke
coverage is phrased directly in terns of the existence of an "injury" or
"personal injury" during the policy period. A typical exanple of such an

i nsuring agreenent reads:

The Conpany will pay on behalf of the Insured all sums which the
I nsured shall becone legally obligated to pay as damages because of
any act, error, om ssion, neglect or breach of duty that results in
"personal injury" to which this policy applies.

This policy applies only to "personal injury" ... that occurs
during the policy period.

"Personal Injury" neans any or all of the follow ng:
(a) false arrest;
(b) malicious prosecution
(c) false inprisonnent;
(d) deprivation of any rights, privileges or imunities

secured by the Constitution and Laws of the United States of
Anerica or the State;

(e) humiliation or nmental distress;

Under an LEL policy that contains this variety of insuring agreenment, it is
clear that the only naterial requirenent to invoke coverage is the happening of
an enunerated "injury" during the policy period. nl8 Again, when the causal act,
error, om ssion, neglect or breach of duty or other enunerated "act" happened is
wholly irrelevant in determ ning whether the policy is invoked.

In the second variety, the insuring agreement's material requirenment to i nvoke
coverage is actually phrased in terns of the happening of an "offense" during
the policy period. A typical exanple of such an insuring agreement reads:

The Conpany wi |l pay on behalf of the Insured all sums which the
I nsured shall becone legally obligated to pay as damages because of
any act, error, om ssion, or breach of duty that results in "persona
injury" to which this policy applies.

This insurance applies to "personal injury” only if caused by an
of fense committed ... during the policy period.

"Personal Injury" means any injury arising out of one or nore of
the foll owi ng of fenses:

(a) false arrest;
(b) malicious prosecution

(c) false inprisonnent;
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(d) deprivation of any rights, privileges or imunities
secured by the Constitution and Laws of the United States of
Anerica or the State;

(e) humiliation or nmental distress;

This second variety of injury-based insuring agreenents defines "offense" in the
exact way the first variety defines "injury," and while the second variety nay
seemto contain a separate "injury" requirenent in addition to the "offense"
requirement, there is no separate definition of this "injury," nor is there a
requi renent that this "injury" happen during the policy period. Stated another
way, the "offense"” can, in nmpbst circunstances, sinply be viewed as the "injury”
for all practical purposes under this second variety of insuring agreenent.

Thus, there is no analytical difference between the two varieties of

i njury-based insuring agreenments, and both nmerely require the happening of one
of the enunerated injuries during the policy period to i nvoke coverage,

regardl ess of when the causal act happened.

Expert | nsight:
HEH p g
The injuries or offenses enunerated within LEL policies will vary. As
with policies containing act-based |nsuring Agreenents, it is
important to be aware of the particular injuries or offenses listed
within the particular policy being anal yzed, as these will determ ne
t he scope of coverage afforded by the policy and, ultimtely, whether

the allegations, facts and clains asserted fall within that scope of
cover age.

Lexi s. com Sear ch
To find materials discussing when an injury occurring during a policy
period will invoke Law Enforcenment Liability coverage, after choosing
the appropriate jurisdiction or treatise, use "law enforce!"™ /s injury
and insur! as the terns and connectors.

Al most every LEL policy with true act-based Insuring Agreements cover,
separately, false arrest, malicious prosecution, and fal se inprisonment, and the
majority cover, separately, violations of civil rights and humliation and
nmental distress. Notably, the first three of these "injuries" arise sequentially
in innocence cases: first the individual is arrested, then prosecuted, then

i mprisoned. This, viewed in conjunction with the fact that LEL policies are
witten to insure | aw enforcenent against the very risk represented by an

i nnocence case, strongly suggests that policies covering nultiple years may be

i mplicated.

[b] Sonme Qutlier LEL Policies Contain Different |Insuring Agreenents That My
Have Other Requirenents to Invoke Coverage

VWhile the majority of LEL policies appear to have either an injury-based or an
act - based insuring agreement, there are some outlier LEL policies that contain
different--and sonetines substantially different--insuring agreenents. There is
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a wide range of nonstandard coverage | anguage that can appear in such policies,
and a commonsense, literal reading is recormended when anal yzi ng such | anguage
in an attenpt to determnmine the scope of coverage provided.

The two nobst common outlier insuring agreenents contain (1) |anguage that
requires both an act and injury during the policy period to invoke coverage, or
(2) language simlar to that used in the occurrence-based i nsuring agreenents
found in sone CGE policies.

Expert | nsight:
®
LEL policies that contain an insuring agreenent that requires both an
act and an injury during the policy period to invoke coverage are much
nore restrictive. These policies will also necessitate nuch nore
anal ysis, both in determ ning the scope of coverage afforded, and in

det erm ni ng whet her the specific clains being asserted fall within
t hat coverage.

LEL policies that enploy |anguage sinilar to that used in the occurrence-based
insuring agreenents in some CG policies may purport to require that the act or
injury arise out of an "accident,” while at the same tinme purporting to cover
intentional torts such as false arrest, nmalicious prosecution, and false

i mprisonment. nl9 In the CG context, "courts are split as to whether the

requi renent for an occurrence, that the injury be expected or intended by the
insured, is inconsistent with the nature of personal injury/advertising injury
coverage, thereby mmki ng the occurrence requirenent unenforceable." n20

A small minority of courts have tried to harnonize the personal injury
provisions with the definition of "occurrence" by focusing on definition of
"accident" as "an unexpected injury-causing event." n2l These courts rationalize
that "coverage is afforded under the policy for the personal injuries defined
when either the external cause or the resulting injury was unexpected or
accidental ." n22 However, "when the intent to harmis present, the exclusion
applies." n23

Most courts have adopted the nore reasoned viewpoint, holding that where
personal injury coverage does require an occurrence, "[t]he offenses listed in
the definitions of personal injury/advertising injury cannot be reconciled with
the requirement that there be an accident." n24 Indeed, courts agree that "the
"accident' conponent of the definition of 'occurrence' is [directly] contrary to
the intentional conponent of ... the offenses which the policy recognizes as
those triggering 'personal injury." " n25 Courts adopting this viewpoint note
that in trying to construe "the 'personal injury' definition and the
"occurrence' definition together, the policy apparently provides coverage for
"unintentional intentional torts' not comitted by or at the direction of the

i nsured," and that such an interpretation is "conpl ete nonsense." n26

The approach adopted by the latter group of courts is even nore conpelling when
the policy at issue is an LEL policy, as no group is nore susceptible to

all egations of intentional torts and quasi-intentional civil rights violations
than | aw enf orcenent.

[c] "Scope of Duty" Requirements Are of Limited Application
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Many LEL policies may al so require that the causal act be performed within the
"course and scope" the Insured' s enploynment. n27 Because this |anguage is
substantially identical to the |anguage of the standard applied in tort |aw for
determ ning an enployer's vicarious liability, nost courts have sinply lifted
the anal ysis. n28 Mdst courts to have considered the question hold that "acts
are within the scope of enploynent if the acts are 'so closely connected with
what the servant is enployed to do and so fairly and reasonably incidental to
it, that they may be regarded as nethods, even though quite inproper ones, of

carrying out the objectives of the enploynent.' " n29 An enpl oyee is generally
found not to be acting within the scope of enploynment "where an enpl oyee's
behavior is '"the result of, or inpelled by, wholly personal notives[.]' " n30

This rule seems well suited to the | aw enforcenent area, where m sl eadi ng and
even outright lying to obtain information is expected and condoned. n31

Exanpl es of cases where officers have been held to be "acting within the scope
of their enploynent” include those "in which the activity is arguably an
outgrow h of a police officer's duties, such as in the arrest of a suspect, the
i nvestigation of a crinme, or the handling of evidence[.]" n32 In the tort
context, many courts have found that the use of excessive force during an arrest
falls within the scope of enploynent. n33

Sexual assault, however, is one type of claimcourts appear nore inclined to
adopt a narrower readi ng of, n34 although even this will depend on the exact

| anguage used in the policy. n35 Atelling exanple is Gty of Geenville v.
Haywood, where coverage was sought for an officer's sexual assault of a victim
inside the victims home. The policy insured "wongful act(s) which result in
personal injury ... caused by an occurrence and arising out of the perfornance
of the INSURED S duties to provide | aw enforcenent and/or other departnentally
approved activities[.]" n36 The court interpreted the | anguage "arising out of"
broadly based upon the rule that "provisions which extend coverage 'nust be
construed liberally so as to provide coverage, whenever possible by reasonable
construction.' " n37 The court explained that "arising out of" required only a
"causal nexus," and held that coverage was afforded because the officer would
not have been at the victims home but for his position as a police officer. n38

Lexi s. com Sear ch
To find materials discussing the requirenment under a | aw enforcenent
liability policy that a causal act be perforned within the "course and
scope" of an insured' s enploynent, after choosing the appropriate
jurisdiction or treatise, use "law enforce!" /p "scope of enploy!" and
insur! as the terns and connectors.

[2] Most Exclusionary Provisions in LEL Policies Are the Sanme Excl usions
That Typically Appear in CG Policies, But May Be Interpreted More Narrowy

[a] When Coverage Provisions Conflict Wth Excl usionary Provi sions,
Conflicts Are Oten Resolved in Favor of Coverage

Qdd though it may seemto those with an understanding of the risks insured by
each type of policy and how those risks arise, LEL and POL policies wll
general ly contain sone version of the sanme exclusions found in CA policies.

There are two notabl e exceptions: (1) nmost LEL policies will not contain the
i nt ended/ expected-injury and intentional-acts exclusions that are found i n nost
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CA. policies, and (2) PO. and CGE policies (especially those sold in packages
with LEL policies) often contain exclusions styled | aw enforcenment excl usions.

As di scussed throughout this chapter, however, courts often recogni ze when
coverage provisions are at odds with exclusionary provisions, and the genera
rule in such situations is to resolve all conflicts in favor of coverage. n39 As
courts beconme nore attuned to the special-risk coverage provided by LEL
policies, they may al so becone nore apt to apply this rule to broad exclusions
asserted as a bar to coverage for liabilities of the general type these policies
were created to cover.

[b] Crimnal-Act Exclusions Are CGenerally of Limted Applicability

[i] When the Policy Remains Silent as to When the Crimnal-Act Exclusion
WIIl Apply, Courts Are Split

Al nmost every LEL, POL and CGE policy contains sone version of the so-called
crimnal -act exclusion. Not surprisingly, numerous courts have had the
opportunity to weigh in on its proper application, though nost of these
deci si ons have occurred in the context of interpreting CA policies.
Nonet hel ess, these decisions are instructive, as crimnal-act exclusions enploy
identical or substantially identical wording across all three types of policy.

There are two general versions of this exclusion, n40 an earlier version that
bars coverage for injuries "resulting froma crimnal act or om ssion," n4l and
a nore recent version which bars coverage for the "willful violation of a pena
statute commtted by or with the know edge or consent of any insured." n42 The
latter of these two exclusions is clearly the narrower, limiting its application
to violations of a "penal" statute, n43 and further limting its application to
only those violations that were "willful" n44 and undertaken "wi th the know edge
and consent of the insured."”

Expert Insight:

®
This exclusion actually conmes in a wide array of specific phrasings,
and the need to appreciate the wording of the crimnal-act exclusion
contained in a particular policy cannot be overstated. It is also
important to be aware of the effect that other provisions, such as
Separation of Insureds provisions, may have on this exclusion. n45
This can be particularly useful in those innocence cases where both
the individual actors and the governnmental entity or entities that
enpl oyed them are naned defendants, and where each will often qualify
as a separate insured under each inplicated policy. In these
ci rcunst ances, Separation of |nsured-type provisions nmay operate to
the imt the exclusion's application to only sel ect defendants.

Application of the crimnal-act exclusion to bar coverage is nearly uniform when
the Insured has al ready been convicted of a crinme based upon the identica
conduct for which civil danmages are being sought, n46 though a few courts have
suggested that the exclusion will apply only if the crimnal conduct the |nsured
was convicted of is the sole cause of the civil injury sought to be renedied.
n47
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Sone insurers have added | anguage to the exclusion that appears intended to
address this precise question, npost typically a residual phrase stating that the
application of the exclusion is predicated upon either "a court determ nation
that crimnal ... conduct was conmmtted by the protected person or with the
consent or know edge of the protected person,” n48 or upon "determ n[ation] by a
judgment or other final adjudication." n49 A few Insurers have taken the
opposi te approach, appending "regardl ess of whether anyone is charged with or
convicted of a crime" or simlar phrases to the exclusion. n50

Most policies still remain silent as to when the crimnal-act exclusion will
apply. Wen the policy remains silent, courts are split as to when the exclusion
wi || bar coverage.

[ii] Majority View Exclusion Applies Only If Convicted of a Crine for the
Sanme Conduct

The majority of courts to have addressed the question of when a crimnal -act

excl usi on applies have adopted a bright-line rule requiring an actual conviction
as a predicate to application. n51 Sone of these courts have gone even further
requiring the conviction to be based upon the exact sanme conduct alleged to have
led to the danage or injuries conplained of in the civil action. n52

One of the nost comonly articulated rationales in support of this nmajority view
is the provision found in nost policies promsing to defend any suit, even if
the "allegations [] are groundless, false, or fraudulent." n53 Courts follow ng
the majority view have also rejected the notion that public policy requires that
coverage be excluded for particularly nmalicious behavior, even absent charges or
a conviction. n54

The crimnal-act exclusion is thus of extrenely limted application under the
interpretati on adopted by the majority of courts.

[iii] Mnority View Exclusion Applies If There Are Allegations That the
Conduct Was Crimi nal

A mnority of courts have refused to adopt such a narrow readi ng of the

crimnal -act exclusion, instead holding the exclusion will bar coverage if the
essence of the civil claimis that the insured was engaged in crimnal conduct.
n55 However, nost courts that follow the mnority vieww Il still find the

exclusion inapplicable if the causal action conplained of enconpasses both
crimnal and non-crimnal acts. n56

Thus, even under the minority view, the crimnal-act exclusion will have only
limted application.

[iv] Courts May Find Ambiguity Created By Crimnal-Act Exclusions In LEL
Pol i ci es

Wil e the question has sel dom been considered, a few courts have found an

i nherent conflict between a crimnal-act exclusion and the insuring agreenent of
a typical LEL policy, which expressly covers injuries arising frompotentially
crimnal conduct, such as assault and battery, false arrest and fal se

i mprisonment. n57 Applying the general rule of resolving all conflicts in favor
of the insured, n58 these courts went on to hold that the conduct was not

excl uded. n59
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[c] Fraud and Di shonesty Excl usions May Bar Coverage Wth or Wthout an
Actual Finding that the Conduct Was Fraudul ent or Di shonest

Nearly every LEL, POL and CG. policy al so contains an exclusion barring coverage
for fraud and di shonest conduct, n60 and this exclusion has been litigated with
al nost as nuch frequency as the crimnmnal-act exclusion. Like the crimnal-act
exclusion, fraud and di shonesty excl usions can cone in nyriad fornms, nmaking an
awar eness of the specific |anguage of the particular exclusion critical to
under st andi ng how the exclusion will be applied.

Many policies contain a version of the exclusion that bars coverage only to the
extent that damages are found to be attributable to an insured' s fraud or

di shonesty; unless and until such a finding is nmade, the exclusion is

i napplicable, and the Insurer must continue neet its obligations under the
policy. n6l Common phrasings of this version of the exclusion can include a
requi red showi ng of "affirmative di shonesty or actual intent to deceive or
defraud,” n62 or a requirement that the fraud or dishonesty have been

"determ ned by a judgnment or other final adjudication." n63 Sone policies, in
addition to one of these two requirenents, will further linmt the exclusion by
requiring the fraud or dishonest acts also be "material"™ to the clains asserted
agai nst the Insured. n64

There are still a significant nunber of policies that contain fraud and

di shonesty excl usions that do not explicitly state when and how t he excl usi on
shoul d be applied, which has forced courts to step in and offer their own

i nterpretations. Decisions have been surprisingly uniform

Wth respect to exclusions that purport to bar coverage sinply for "fraud and

di shonesty," w thout any additional limting |anguage, courts have consistently
held that an Insurer cannot wal k away fromobligation with inpunity nerely
because of unproven allegations of wongdoing." n65 Mst of these courts appear
to adhere to the idea that the exclusion contains an inplicit requirenment for a
determination that the conduct was "in fact" fraudul ent or dishonest before
coverage can be deni ed, even absent such | anguage. n66 This adherence is
probably a function of the duty to defend standard, which requires an insurer to
defend its insured against clains if there is even the nere possibility of
coverage. n67

No court has yet addressed whether an LEL policy containing a fraud and

di shonesty exclusion is inherently anbi guous, and thus unenforceable. Such an
argunent woul d appear to have some nerit, as it is well known that |aw
enforcenent officers are pernitted, expected and encouraged to mislead and even
lie to suspects in order to obtain information, and LEL policies are witten
specifically to cover such core | aw enforcenent officer conduct.

[d] Prior-Act Exclusions, Related-Act Exclusions, and Deener C auses Are
Uncomon, But May Bar or Significantly Limt Coverage

Prior-act exclusions, rel ated-act exclusions and deener clauses all operate to
effectively limt coverage for related or continuing acts or damages to the
single policy year when the first such act or injury began
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Expert Insight:
HEH p g
Because i nnocence cases involve such i mense amounts of liability, and
because these cases tend to contain allegations of both discrete and
separate continuing injuries and acts over the course of many years,
t he nunber of policies inplicated is generally of nomentous concern to
everyone involved. To this end, prior-act exclusions, related-act

excl usi ons and deemer clauses have the potential to drastically reduce
t he anpbunt of insurance available to fund this liability.

Prior-act and rel ated-act exclusions can come in several forms, but all operate
in the same general nmanner. A conmon articulation of this exclusion will provide
that "Losses arising out of the same or related Wongful Act(s) shall be deened
to arise fromthe first such same or related Wongful Act." n68 Wen coupl ed
with the tenporal linmtation in act-based insuring agreenents, which limt the
policy's application to act that occurred during the policy period, prior-act
and rel ated-act exclusions can be one of the nost effective nmethods of linmiting
coverage for related or continuing acts and injuries to a single policy year.

Deemer cl auses, though enploying different |anguage, function in a simlar way.
Deener clauses take their nane fromtheir effect, which is to "deent when an act
or injury occurred for coverage purposes, usually at either at the tine of the
first or last such act or injury. n69 A typical formulation of a deemer clauses
will state that "Each occurrence shall be deened to commence on the first
happeni ng of any material damage not within the period of any previous
occurrence” n70 or that "All danmages arising from continuous or repeated
exposure to the same general harnful conditions shall be deened to arise from
one 'incident.' " n71

Though 1 ong known to the insurance industry, and even conmonpl ace anong the
policies witten by certain insurers, prior-act exclusions, rel ated-act
excl usi ons and deener clauses are rarely included in LEL policies.

Expert | nsight:

®
The absence of such well-known exclusions froma policy can be
telling, as one would expect an insurer that intended to bar coverage
for prior or related acts or injuries to have included such a
provision in the policy. This logic has even nore force for LEL
policies, as they are special-risk policies designed to cover both
rel ated and continuing injuries such as "false arrest,” "nalicious
prosecution," "false inmprisonnment," and "violations of civil rights,"
as well as related and continuing acts such as "breach of duty" and
"om ssions." Sinply reading an otherw se absent exclusion into a
policy contravene the rules of interpretation as they are articul ated
in every jurisdiction. n72

[e] Intentional-Act and Expected-and-1ntended-Injury Exclusions Are Unlikely
to Appear In LEL Policies

Though conmmon in CG and, to a | esser extent, even POL policies, intentional-act
and expect ed-and-i ntended exclusions are not included in typical LEL policies
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because of the inherent anbiguity that would result given of the unique type of
risk these policies insure against, including the intentional torts of assault
and battery, false arrest, abuse of process, malicious prosecution, and fal se

i mprisonnent. n73

Not wi t hst andi ng the anti podes created by an LEL policy that expressly covers
intentional torts while sinultaneously excluding coverage for intentional acts,
a few early LEL policies followed this exact paradigm n74 Mreover, at |east
one court interpreting such an LEL policy has chosen to apply the exclusion to
bar coverage notwi t hstanding this inherent anbiguity. n75 The nore sound and
reasoned approach, which is also enployed by the majority of courts to have
exam ned the issue in the context of CA coverage, is to find that a conflict or
anbiguity exists, and follow the general rule requiring all such conflict be
resol ved against the drafting Insurer and in favor of coverage. n76 The

di scussion in Section 33.04[ 1][b] concerns the anal ogous issue of policies that
i nsure against intentional torts but contain an occurrence-based |nsuring
Agreenent requiring the causal act be "accidental."

Tradi tional intentional-act exclusions purport to bar coverage for injury or
damage that "results directly or indirectly froman intentional act of an
Insured or an act done at the direction of an Insured." n77 Gven the clear

| anguage used in this exclusion, it nay come as a surprise that there is a split
of authority whether its intentionality requirement relates to the causal act,
the resultant injury, or both.

Sonme courts interpret this exclusion as it is actually phrased and only |l ook to
determ ne whether the act that resulted in injury or damage was intended. n78
However, an al nost equal nunber have found the exclusion too broad, and have
chosen to Iimt its application by holding that "only the intended injuries

[al so] flowing froman intentional act" are barred by this exclusion. n79 In
what appears to be an attenpt to restrict such interpretations, sone |Insurers
have recently begun to nodify the exclusion, adding | anguage enphasi zing that it
is meant to apply to "liability which results directly or indirectly from any
act intended by an insured whether or not the bodily injury or property damage
was i ntended." n80

The expect ed-and-intended-injury exclusion is a simlar exclusion that is also
found in many CG and PCL policies, and typically bars coverage for injury or
damage that is "expected or intended fromthe standpoint of the Insured." As
with the intentional-act exclusion, the "expected and intended exclusion" is
sel domincluded in LEL policies.

The key distinction between the intentional-act exclusion and the

expect ed- and-i nt ended-i nj ury excl usi on shoul d be obvious fromthe | anguage of
the two excl usions: the | anguage of the forner exclusion focuses on whether an
Insured's actions were intended, while the latter focuses on whether the
resultant injury was intended. Nevertheless, the |ine between these two

excl usions can be blurred when interpreted by courts.

There is little doubt that the test to determne the applicability of an

expect ed- and-i nt ended-i njury exclusion "is not whether the insured intended his
actions, but whether the insured specifically intended to cause harm" n81 In
some jurisdictions, "[a]n insured intends an injury if he desired to cause the
consequences of his act or if he acted knowi ng that such consequences were
substantially certain to result.” n82 In others jurisdictions, an "insured's



Page 27
4-33 New Appl eman on Insurance Law Library Edition 8§ 33.04

intent to injure can be inferred when the resulting injury is a natural and
pr obabl e consequence of the insured's act." n83

Courts have failed to reach a consensus on the question of whether an Insured
must intend to cause the specific injury that resulted, or whether an intent to
cause any injury is sufficient to trigger the exclusion. Sone courts hold the
fact that the "injury inflicted was different fromthat intended" to be wholly
irrelevant, n84 while others hold that the "injury and damage [nust be] of the
same general type which the insured intended to cause" for the exclusion to
apply n85

I ncl udi ng an expect ed-and-intended-injury exclusion in an LEL policy creates
just as much confusion as the inclusion of its counterpart intended-act
exclusion. Some Insurers have attenpted to renmedy this by including an exception
to the expected-and-intended-injury exclusion where the insured has an
"objectively good faith reason" to cause injury or damage. n86 At | east one
court has held that this exception does not resolve the anmbiguity. n87

Lexi s. com Sear ch
To find materials discussing exclusions in |aw enforcenent liability
policies generally, after choosing the appropriate jurisdiction or
treatise, use "law enforce!" /p "exclusion!" and insur! as the terns
and connectors.

’ Cross Ref erences:

For conprehensive coverage of liability for |aw enforcenent
activities, see Insurance and Ri sk Management For State & Loca
CGovernments, Chapter 9. For further discussion of |aw enforcenent
l[iability insurance, see Insurance and R sk Managenment For State &
Local Governnents § 26.06

Legal Topics:

For related research and practice nmaterials, see the follow ng | egal topics:
I nsurance LawGeneral Liability |InsuranceExcl usi onsGeneral Overview nsurance
LawGeneral Liability InsuranceExcl usionsCrimnal Actslnsurance LawCGenera

Li ability I nsuranceExcl usionslntentional Acts

FOOTNOTES:

(nl) Footnote 15.1. Consider US/IA-- @ulf Underwiters Ins. Co. v. Gty of
Council Bluffs, 755 F. Supp. 2d 988 (S.D. lowa 2010) , aff'd, 677 F.3d 806 (8th
Cr. 2012) (alleged m sconduct--fabricating evidence and coachi ng or coercing
Wi tnesses into giving perjured testinony--took place well before beginning of
policy period and instances of purported wongful conduct cited by insureds at
best only rai sed vague, "netaphysical doubt" as to material facts; even assum ng
exi stence of act of affirmative tortious conduct during policy period, that
conduct could not constitute "wongful act" unless it resulted in injury and
underlying claimants did not specifically allege they were injured by any

wr ongf ul conduct during policy period).

(n2) Footnote 16. MA-- Hernandez v. Scottsdale Ins. Co., 26 Mass. L. Rep. 15
(Mass. Super. C. 2009) (finding that "Only specific policy | anguage wll
trigger coverage based on the wongful acts of the insured.").
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(n3) Footnote 17. E.g.:

US-- Baylor Heating & Air Conditioning, Inc. v. Federated Mut. Ins. Co., 987
F.2d 415, 418 (7th Cr.1993) (applying Indiana | aw);

ID- MIllers Mitual Fire Ins. Co. v. Ed Bailey, Inc., 647 P.2d 1249, 1251
(1 daho 1982) ;

IL-- Geat Anerican Ins. Co. v. Tinley Park Recreation Conmn, 259 N. E. 2d
867 (Ill. App. C. 1970)

(n4) Footnote 18. This second variety of Insuring Agreenent enpl oys the sane
structure that many nodern CGL policies enmploy for Coverage B-Personal Injury
coverage. See | SO Commercial Ceneral Liability Coverage Form CG 00 01 12 07,
Section |--Coverages, Insurance Services Ofice, Inc., 2006.

(n5) Footnote 19. See, e.g., Mssouri Prop. & Cas. Ins. Guaranty Ass'n v.
Petrolite Corp., 918 S.W2d 869, 873 (Mb. Ct. App. 1996) (interpreting CG
policy requiring "personal injury," defined to include a nunber of intentional
torts, to arise out of an "occurrence," which was defined as an "accident").

(n6) Footnote 20. Wndt, Insurance C ains and Disputes 3d, § 11:28.

(n7)Footnote 21. See, e.g., AZ-- State FarmFire and Cas. Co. v. Doe By and
Through Doe, 797 P.2d 718 (Ariz. C. App. 1990)

(n8) Footnote 22. See, e.g., AZ-- State FarmFire and Cas., 797 P.2d at 719 .
(n9) Footnote 23. See, e.g., AZ-- State FarmFire and Cas., 797 P.2d at 719 .
(nl0) Footnote 24. Wndt, Insurance C ainms and Disputes 3d, § 11:28.

(nll) Footnote 25. E.g., MO>- Am States Preferred Ins. Co. v. MKinley, No.
07-0584-Cv- WNKL, 2009 U. S. Dist. LEXIS 35784, at *14 (WD. M. Apr. 28, 2009)

(nl12) Footnote 26. E.g.:

MO>-- M ssouri Prop. & Cas. Ins. Guar. Ass'n v. Petrolite Corp., 918 S . W2d
869, 873 (Mo. C. App. 1996) (where definition of "personal injury" included a
nunber of intentional torts, intentional age discrimnation was covered
"occurrence" despite the requirenment that an "occurrence" be accidental);

Rl -- Town of Cunberland v. Rhode Island Interlocal Risk Mnt.Trust, Inc.,
No. 99-0023, 2000 R I. Super. LEXIS 107, at *13 (R I. Super. C. Cct. 2, 2000)
("[ D] efendants cannot argue that they will indemify for [osses arising from
personal injuries only when they arise out of an occurrence, because the
definition of personal injuries includes torts that cannot possibly arise out of
an occurrence. To interpret the contract as stating that the insurer wll
indemmi fy for |osses due to accidental or unexpected intentional torts is
illogical and constitutes sophistry.").

See al so:
US/ I L-- Hurst-Rosche Engineers, Inc. v. Comercial Union Ins. Co., 51 F.3d

1336 (7th Cir. 1995) (commercial liability policy's definition of "occurrence"
as acci dent which unexpectedly or unintentionally results in personal injury did
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not preclude coverage for claimof libel with malice where policy al so
specifically covered clainms for |ibel, slander, defamation of character, and
other intentional torts, which created anbiguity with regard to coverage for
intentional torts that had to be resolved in favor of coverage);

US/M-- North Bank v. Cincinnati Ins. Conpanies, 125 F.3d 983 (6th GCir
1997) (insurance policy containing definition of covered "personal injury" that
i ncluded intentional torts and definition of covered "occurrences" that excluded
intentional torts contained "studied ambiguity," and thus woul d be construed
agai nst drafter to cover intentional torts);

US/PA--CAJ Ins. v. Tyson Assocs., 140 F. Supp. 2d 415, 422 (E.D. Pa. 2001) ;

MA-- Dil bert v. Hanover Ins. Co., 825 N E.2d 1071 (Mass. App. . 2005) ("a
[imting construction of the 'occurrence' requirenent nust give way in favor of
coverage" for personal injury which was defined to include intentional torts;
and the policy was, "at best, amnbiguous or, at worst, in direct conflict");

MO - Am States Preferred Ins. Co. v. MKinley, No. 07-0584-Cv-WNKL, 2009
US Dist. LEXIS 35784, at *19 (WD. M. Apr. 28, 2009) (finding the definition
of "occurrence" in the policies to be "anbi guous" when viewed in conjunction
with the intentional torts covered under personal injury insurance, and
"[r]esolving this anmbiguity in favor of the insured");

Rl -- Town of Cunberland v. Rhode Island Interlocal Risk Mgnt. Trust, Inc.
860 A.2d 1210 (R I. 2004) (anbiguity created by policy's definition of "persona
injuries" to include intentional torts, and its definition of "occurrences" as
unexpected or unintentional events resulting in personal injury required policy
to be construed in favor of coverage for the intentional torts listed in
"personal injuries" definition, including civil rights violations under 42
U S.C § 1983);

SC-- South Carolina State Budget & Control Bd. v. Prince, 403 S.E. 2d 643,
647-648 (S.C. 1991) ("[Tlhe policy purports to provide coverage for certain
intentional torts under the policy's definition of covered personal injuries,
yet it attenpts to deny coverage for injuries expected or intended under the
definition of an occurrence. This internal inconsistency in the policy renders
it ambi guous and when a policy is susceptible to nore than one reasonabl e
i nterpretation, one of which would provide coverage, this Court rmust hold as a
matter of law in favor of coverage.").

(nl13) Footnote 27. E.g.

US/AL-- Titan Indem Co. v. Newton, 39 F. Supp. 2d 1336 (N.D. Ala. 1999)
(of ficer accused of fabricating evidence acted within scope of his enploynent);

OH- City of Sharonville v. Am Enplrs. Ins. Co., 109 Chio St. 3d 186, 188
(Ohio 2006) (officers who violated civil rights of underlying plaintiffs by
destroyi ng evidence and covering up the truth acted within the scope of their
enpl oyment) .

(nl14) Footnote 28. E.g.

US/AL-- Titan Indem Co. v. Newton, 39 F. Supp. 2d 1336 (N.D. Ala. 1999)
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OH+- City of Sharonville v. Am Enplrs. Ins. Co., 109 Chio St. 3d 186, 188
(Chi 0 2006)

(nl15) Footnote 29. E.g., US/AL-- Titan Indem Co. v. Newton, 39 F. Supp. 2d
1336, 1342 (N.D. Ala. 1999) (quoting Ex Parte Atnore Community Hosp., 719 So. 2d
1190, 1194 (Al a. 1998))

(nl16) Footnote 30. E.g., US/AL-- Titan Indem Co. v. Newton, 39 F. Supp. 2d
1336, 1342 (N.D. Ala. 1999) (quoting Koonce v. Craft, 174 So. 478 (Al a. 1937)

(nl7)Footnote 31. See US- United States v. Janis, 428 U S. 433, 447 n.18
(U S. 1976) , superseded by statute, 26 U . S.C. 8 7491, as recognized in Thonpson
v. United States, 523 F. Supp. 2d 1291, 1294-1295 (N.D. Ala. 2007) ("There are
studies and conmentaries to the effect that the exclusionary rule tends to
| essen the accuracy of the evidence presented in court because it encourages the
police to lie in order to avoid suppression of evidence.") (citing Garbus,
Police Perjury: An Interview, 8 Crim L. Bull. 363 (1972); Kuh, The Mapp Case
One Year After; An Appraisal of Its Inmpact in New York, 148 N.Y.L.J. Nos. 55 and
56 (1962); Conment, Police Perjury in Narcotics "Dropsy" Cases: A New
Credibility Gap, 60 Geo. L.J. 507 (1971); Effect of Mapp v. Chio on Police
Sear ch- and- Sei zure Practices in Narcotics Cases, 4 Colum J.L. & Soc. Probs. 87
(1968));

FL-- Ruiz v. State, 50 So. 3d 1229 (Fla. Dist. C. App. 2011)

NY-- People v. McMirty, 314 N.Y.S.2d 194 (N.Y.C. Gim C. 1970))

(n18) Footnote 32. E.g., OH- City of Sharonville v. Am Emplrs. Ins. Co.,
109 Onio St. 3d 186, 190 (GChio 2006)

(nl19) Footnote 33. See, e.g.:

US/OK-- Chaplin v. Cty of Miuskogee, No. ClV-11-158-RAW 2012 U.S. Dist.
LEXI S 9070 (E.D. Okla, Jan. 26, 2012) (action that is within scope of enploynent
i ncl udes m sconduct by officer that though illegal, clearly was acconpli shed
t hrough abuse of power lawfully vested in officer, not unlawful usurpation of
power officer did not rightfully possess; finding that officer at sone tine
during epi sode went beyond bounds of good faith is not necessarily inconsistent
with finding that officer acted within scope of enploynent);

US/OR-- Sistrunk v. Hall, No. 3:09-cv-01122-BR, 2012 U.S. Dist. LEXIS 55104
(D. O. Apr. 19, 2012) ;

FL-- MGhee v, Volusia County, 679 So. 2d 729 (Fla. 1996) (police officer
who grabbed an arrestee by the throat and ki cked himacted within the scope of
his authority);

LA-- Cheathamv. City of New Oleans, 378 So. 2d 369 (La. 1979) (off-duty
police officers who were drinking and shot and killed an unarmed civilian who
had intervened in an altercati on between the police officers and a shoeshi ne boy
were acting within the scope of their enploynent);

NH- - Daigle v. Gty of Portsnouth, 534 A 2d 689, 699-701 (N. H 1987) (police
of ficer who assaulted a theft suspect while officer was off duty acted within
t he scope of his enploynent);
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OR-- Brungardt v. Barton, 685 P.2d 1021, 1023 (O. C. App. 1984) (police
of ficer who assaulted the driver of a car while investigating a traffic
violation acted within the scope of his enploynment).

Contra, FL-- Wodall v. Cty of Manm Beach, 599 So. 2d 231 (Fla. Dist. C.
App. 1992) (officer who used excessive force while arresting a person with whom
he had an altercation while waiting in line at the bank was not acting within
t he scope of his enploynent).

(n20) Footnote 34. E.g.:

US/ TX-- McLaren v. Inperial Cas. & Indem Co., 767 F. Supp. 1364, 1371 (N.D.
Tex. 1991) ;

CT-- Rawing v. New Haven, 537 A 2d 439 (Conn. 1988) ;

NC-- Young v. Great Am Ins. Co. of New York, 602 S.E. 2d 673 (N. C. 2004) ,
adopting dissent in Young v. Great Am Ins. Co. of New York, 590 S.E.2d 4 (N.C
Ct. App. 2004)

(n21) Footnote 35. E.g.:

US/ TX-- McLaren v. Inperial Cas. & Indem Co., 767 F. Supp. 1364, 1371 (N.D.
Tex. 1991) ;

NC-- Young v. Great Am Ins. Co. of New York, 602 S.E 2d 673 (N. C. 2004)

(n22) Footnote 36. NC-- City of Greenville v. Haywood, 502 S.E.2d 430, 432
(N.C C. App. 1998)

(n23) Footnote 37. NC-- City of Geenville v. Haywod, 502 S.E 2d 430, 433
(N.C. C. App. 1998) (quoting State Capital Ins. Co. v. Nationwi de Mut. Ins.
Co., 350 S.E.2d 66, 68 (N.C. 1986))

(n24) Footnote 38. NC-- City of Greenville v. Haywood, 502 S.E. 2d 430, 434
(N.C. C. App. 1998)

(n25) Footnote 39. See, e.g., NG- Cty of Geenville v. Haywood, 502 S. E. 2d
430, 435 (N.C. Ct. App. 1998)

(n26) Footnote 40. The observant reader nmay notice that one of these versions
of the exclusion is phrased in terms of injuries excluded, and the other is
phrased in ternms of acts excluded. However, there is no correlation between the
phrasing of this exclusion and the insuring agreenent of the policy in which the
excl usi on appears; either version of the exclusion can appear in any LEL policy,
regardl ess of the type of insuring agreenment contained.

(n27) Footnote 41. See, e.g., CO- Lincoln Gen. Ins. Co. v. Bailey, 224 P.3d
336, 340 (Colo. Ct. App. 2009) , aff'd, 255 P.3d 1039 (Colo. 2011)

(n28) Footnote 42. See, e.g., US/MO- Wstern Cas. & Surety Co. v. Gty of
Pal myra, 650 F. Supp. 981, 983 (E.D. M. 1987)

(n29) Footnote 43. US/TX-- Tramell Crow Residential Co. v. Virginia Sur.
Co., Inc., 643 F. Supp. 2d 844, 854 (N.D. Tex. 2008) (application of



Page 32
4-33 New Appl eman on Insurance Law Library Edition 8§ 33.04

crimnal -acts exclusion requires showing statute at issue is a "penal statute or
ordi nance” within the neani ng of the exclusion).

(n30) Footnote 44. Courts will uphold the Iimtation requiring violations of
a statute to be "willful" if it is expressly stated in the exclusion

See, e.g., OR- Anerican Cas. Co. v. Corum 917 P.2d 39, 40-41 (O. C. App.
1996)

However, when interpreting policies without this additional [imtation
courts appear split on whether an otherw se applicable crimnal-acts exclusion
shoul d be applied to both intentional and unintentional violations.

See, e.gQ.

US/ TN-- Progressive Direct Ins. Co. v. Harrison, No. 11-2493, 2012 U.S.
Dist. LEXIS 121004 (WD. Tenn., Aug. 27, 2012) (app!ying South Dakota |aw and
finding that where intentional and crininal acts are enunerated as separate and
di stinct exclusions and crimnal exclusion does not contain |anguage of intent,
intent is not required in order to activate crimnal conviction exclusion
def endant bound by her guilty plea, and exclusion applied to her actions);

WN-- SECURA Supreme Ins. Co. v. MS. M, 755 NW2d 320, 329 (Mnn. C. App.
2008) (in order to trigger a crimnal-act exclusion, an insurer nust establish
that the insured conmtted a crimnal act; but it is not required to also show
that an insured possessed an intent to injure; crimnal-act exclusion is
unanbi guous) ;

NE-- American Family Mut. Ins. Co. v. Hadley, 648 N.W2d 769, 780-781 ( Neb.
2002) (where legislature determ nes conduct to be a crine whether committed
knowi ngly, intentionally, or negligently, and insured is convicted of such a
crime, a crimnal-acts exclusion will bar coverage regardl ess of insured s
intent);

SD-- Anerican Family Mut. Ins. Goup v. Kostaneski, 688 N W2d 410, 415
(S.D. 2004) (crimnal-act exclusion is unanbiguous, and the difference between
i ntentional and negligent crimnal conduct irrelevant);

WA-- Allstate Ins. Co. v. Peasley, 910 P.2d 483, 484 (Wash. C. App. 1996)
("crimnal act" means any act for which crimnal conviction may result,
i ncl udi ng uni ntentional acts).

(n31) Footnote 45. A typical Separation of |Insureds provision reads: "The
terns of this policy shall apply separately to each Insured. ... "

See, e.g., DE-- Goodnan v. Continental Casualty Co., 347 A 2d 662, 665 (Del.
Super. Ct. 1975)

Exclusion for "an insured" prevails over severability clause:

The former husband of a honeowner nurdered the plaintiff's
daughter. The plaintiff sought coverage under a homeowners' insurance
policy claimng negligent supervision by the former wife. Both the
honeowner wi fe and her forner husband were named insureds. The policy
contai ned an intentional-acts exclusion applicable to "an insured"
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and, under the definition of "insured," also stated that "Each of the
above is a separate 'insured.’ " The plaintiff father argued that the
al l eged intentional acts did not preclude coverage for the honeowner
because the policy contained the severability clause. The court said
t hat when a policy excludes coverage when "an insured” commts an

i ntentional act, that exclusion applies to all clainms that arise from
the intentional acts of any one insured. Since the acts of the forner
husband were intentional under the terms of the policy, the honeowner
woul d ordinarily also be barred from coverage because the policy used
the collective term"an insured." The court agreed that courts were
di vided over whether a severability clause conflicts with an

i ntentional -acts exclusion, thus creating anbiguity. It assuned,

wi t hout deciding, that the provision in question was a severability
cl ause, but concluded it had no effect on--that is, could not
override--the intentional -acts exclusion. Even if each insured was
treated as having separate coverage, the exclusionary |anguage woul d
remai n unanbi guous as the word "an" is collective. Therefore, the
exclusion for "an insured" served to collectively bar all insureds.
Co-operative Ins. Cos. v. Wodward, 45 A 3d 89 (Vt. 2012)

(n32) Footnote 46. E.g., NC-- Myers v. Bryant, 655 S.E.2d 882, 886 (N.C. C
App. 2008)

(n33) Footnote 47. E.g., NC-- Myers v. Bryant, 655 S.E. 2d 882, 886 (N.C C
App. 2008)

(n34) Footnote 48. E.g., NC--Braswell v. St. Paul Mercury Ins. Co., No.
COAO6- 157, 2007 N.C. App. LEXIS 202, at *8 (N.C. Ct. App. Feb. 6, 2007)

(n35) Footnote 49. E.g., US/OR-- Al exander Mg., Inc. v. Illinois Union Ins.
Co., 666 F. Supp. 2d 1185, 1192 (D. Or. 2009)

(n36) Footnote 50. E.g., M-- Auto Club Goup Ins. Co. v. Mtchell, No.
284335, 2009 M ch. App. LEXIS 1359, at *2, *5-6 (Mch. C. App. June 18, 2009)

(n37) Footnote 51. E.g.

US/PA-- C&UJ Ins. v. Tyson Assocs., 140 F. Supp. 2d 415, 421 (E.D. Pa. 2001)
(under Pennsylvania |law, allegation that insured violated federal Constitution
and state | aw was not within exclusion for "personal injury arising out of
willful violation of penal statute or ordinance" where insured was never
convicted of or charged with any crines);

OH- Gty of Sharonville v. Am Enplrs. Ins. Co., 846 N E. 2d 833, 838 (Chio
2006) (exclusion for clains arising out of "willful violation of a penal statute
or ordi nance" not applicable where record did not show that the police officers
who purportedly committed the wongful acts alleged in the underlying conpl aint
"were ever charged with, let alone convicted of, a crine").

(n38) Footnote 52. E.g.

US/ FL-- Penzer v. Transportation Ins. Co., 545 F.3d 1303, 1310 (11th Cr.
2008) (under Florida |law, exclusion for injuries "[a]rising out of the wllful
violation of a penal statute or ordinance conmtted by or with the consent of
the insured" was linmted to statute giving rise to liability);
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M -- Farm Bureau Gen. Ins. Co. v. Harleysville Lake States Ins. Co., No.
272930, 2008 M ch. App. LEXIS 611, at *5 (Mch. . App. Mar. 25, 2008) (insurer
not entitled to apply the crimnal acts exclusion to avoid providing defense
where all eged crimnal conduct did not |lead to purported injuries).

(n39) Footnote 53. E.g., OH- Sharonville, 846 N E 2d at 837

(n40) Footnote 54. OH- Sharonville, 846 N.E.2d at 837 ; Am Famly Mit. Ins.
Co. v. Scott, No. 07-CA-28, 2008 Chio App. LEXIS 1589, at *9 (Chio C. App. Apr.
18, 2008) (noting that "absent a conviction, a finding that a particular act was
in fact a crimnal act nmay be problematic").

(n4l) Footnote 55. AZ-- State v. Heinze, 993 P.2d 1090, 1095 (Ariz. C. App.
1999) (while a conviction is not a prerequisite to the application of a
crimnal -acts exclusion, it will suffice for a civil court, in proceedings
concerning the applicability of the exclusion to "determ ne whether the | osses
in question have arisen out of and are directly attributable to a fel onious act
or om ssion by a state officer or agent").

(n42) Footnote 56. E.g.

US/ ME- - Teachers Ins. Co. v. Schofield, 284 F. Supp. 2d 161, 165 (D. Me.
2003) (under Maine law, insurer had duty to defend insured in underlying
negl i gence-based acti on, even though insured was convicted of nmanslaughter and
policy contained crimnal acts exclusion, where allegations were not linmted to
i nsured's conduct resulting in claimant's death, but instead included
al | egations of separate bodily injury to the deceased, which raised possibility
of coverage under policy);

AK-- C.P. v. Allstate Ins. Co., 996 P.2d 1216, 1226 (Al aska 2000) ("Fromthe
per spective of insureds whose acts are alleged to have negligently, but not
crimnally or intentionally, been a cause of a claimant's injury, these
exclusions do not apply to the negligence clains against them");

PA-- Board of Pub. Educ. of the Sch. Dist. v. National Union Fire Ins. Co.,
709 A .2d 910, 911 (Pa. Super. Ct. 1998) ("Wiere it is alleged that negligence
allowed a crinme to occur, does the claimagainst the negligent arise fromthe
negligence or fromthe crinnality? W believe it is the fornmer.").

Contra:

US/KY-- W Am Ins. Co. v. Enbry, No. 3:04CV-47-H, 2005 U.S. Dist. LEXIS
9387 (WD. Ky. Apr. 25, 2005) (exclusion evidenced "a clear and specific intent
to exclude all clains arising fromsexual nolestation," even those based on sone
t heory such as negligence);

US/MN-- 11l. Farmers Ins. Co. v. MS., No. 04-3102 (RHK/JSM, 2005 U.S.
Dist. LEXIS 5292 (D. Mnn. Mar. 31, 2005) ("[When an insurance policy excludes
coverage for an injury "arising out of' or 'resulting from certain specified
conduct ... and such conduct occurs, coverage is also excluded for the insured's
negl i gent supervision if the injury would not have occurred but for the
speci fied conduct.") (Enmphasis in original.).

See al so:
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US/WA-- Allstate Indem Co. v. Riverson, No. 3:10-cv-05366 RBL, 2012 U. S
Dist. LEXIS 78687 (WD. Wash, June 6, 2012) (finding that acts of
daughter--listed as "an insured" under policy--were binding on insured nother
under joint obligations clause);

| A-- American Fam Miut. Ins. Co. v. Corrigan, 697 N.W2d 108, 118-119 (lowa
2005) (hol ding clainms against one insured for negligent supervision were not
i ndependent of other insured's crininal acts, and were thus excluded);

ND-- Northwest G F. Mit. Ins. Co. v. Norgard, 518 N.W2d 179, 184 (N.D.
1994) :

VT-- Co-operative Ins. Cos. v. Wodward, 45 A 3d 89 (Vt. 2012) (claimfor
negl i gent supervision agai nst one insured barred by intentional acts of other
i nsured);

W-- J.G v. Wangard, 753 N.W2d 475 (Ws. 2008)

(n43) Footnote 57. See: GA-- Isdoll v. Scottsdale Ins. Co., 466 S.E.2d 48, 50
(G. C. App. 1995) (policy providing coverage for assault and battery and
violation of a person's civil rights pursuant to 42 U S.C. 8§ 1981, et seq. or
state | aw, but excluding "damages arising out of the willful violation of a
penal statute or ordinance committed by or with the know edge or consent of any
i nsured” was fatally anbi guous);

NC-- City of Greenville v. Haywood, 502 S.E.2d 430 (N.C. C. App. 1998)
(provision of a city's LEL policy excluding coverage for "willful violation of a
penal statute" conflicted so much with a provision allow ng coverage for assault
and battery as to "make it virtually inpossible for either an insured or a
beneficiary to determ ne precisely which perils were covered and which were
not," and therefore court refused to apply the exclusion to bar coverage for
cl aim of sexual assault).

See al so:

US/ SD-- American Justice Ins. Reciprocal v. Cates, No. 95-5038, 1996 U.S.
Dist. LEXIS 22834 (D.S.D. Feb. 13, 1996) ;

NC- - Grahamv. Janmes F. Jackson Assocs., Inc., 352 S.E.2d 878, 881 (NC C
App. 1987)

Contr a:

US/ CO-- Ponpa v. Anerican Fam Mit. Ins. Co., 520 F.3d 1139, 1145 (10th Gir.
2008) ("[T]he crimnal-conviction exclusion |eaves the vast mgjority of
ot herwi se covered conduct untouched--nanely, all negligent acts for which the
insured is not crimnally convicted");

CO - Lincoln Gen. Ins. Co. v. Bailey, 224 P.3d 336, 340 (Colo. Ct. App.
2009) , aff'd, 255 P.3d 1039 (Colo. 2011) ("[We perceive no violation of public
pol i cy because, as discussed, the policy's coverage grant and excl usion cl ause
are consistent, and the crimnal act exclusion does not eviscerate the grant
cl ause, but nerely excludes a reasonabl e subset of injuries--those resulting
fromcrimnal acts.").
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(n44) Footnote 58. See, e.g.

US/ GA-- Lincoln Nat'l Health and Cas. Ins. Co. v. Brown, 782 F. Supp. 110,
113 (M D. Ga. 1992) (a policy providing coverage for personal injury, including
fal se arrest, malicious prosecution, and assault and battery, but excluding
i ntentional and expected personal injury, was "conpl ete nonsense");

AL-- Titan Indem Co. v. Rley, 641 So. 2d 766, 768 (Ala. 1994) (a policy
provi di ng coverage for clains brought under the Federal Civil R ghts Act and
acts of nmalicious prosecution, assault and battery, wongful entry, piracy, and
ot her offenses that require proof of intent, but precluding coverage for
intentional acts, was fatally anbi guous);

GA-- Isdoll v. Scottsdale Ins. Co., 466 S.E.2d 48, 50 (Ga. C. App. 1995) (a
policy providing coverage for assault and battery and violation of a person's
civil rights pursuant to 42 U. S.C. § 1981, et seq. or state law, but excluding
"damages arising out of the willful violation of a penal statute or ordinance,"
was fatally anbiguous), cert. denied, No. S96C0637, 1996 Ga. LEXI S 697 (Ga. Apr.
5, 1996) ;

NC-- Grahamv. James F. Jackson Assocs., Inc., 352 S. E 2d 878, 881 (N.C. C.
App. 1987) (a policy providing coverage for negligently inflicted bodily injury,
but excl uding coverage for clains arising out of any crimnal act, was fatally
anbi guous) .

(n45) Footnote 59. See, e.g.
GA-- Isdoll v. Scottsdale Ins. Co., 466 S.E.2d 48, 50 (Ga. C. App. 1995) ;

NC-- City of Geenville v. Haywood, 502 S.E.2d 430 (N.C. C. App. 1998)

(n46) Footnote 60. |In many policies, exclusions for fraud, dishonesty and
crimnal acts all appear within the sane exclusionary provision. See:

OH+- City of Sharonville v. Am Enplrs. Ins. Co., 846 N E. 2d 833, 837 (Chio
2006) (discussing exclusion for "di shonest or fraudul ent act or om ssion, or any
crimnal or nmalicious act or omi ssion, or any willful violation of |aw');

TX-- Tex. Ass'n of Political Subdivisions--Law Enforcenment v. Bernal, No.
04- 04- 00425-CV, 2005 Tex. App. LEXIS 3135, at *5 (Tex. App. 2005) (discussing
exclusion for any "act, error or omission which is dishonest, fraudulent or
crimnal").

(n47)Footnote 61. E.g., NY-Brewer v. Vill. of AOd Field, 311 F. Supp. 2d
382, 387 (E.D.N. Y. 2004)

(n48) Footnote 62. NY-- Brewer v. Vill. of Add Field, 311 F. Supp. 2d 382
387 (E.D.N. Y. 2004)

(n49) Footnote 63. E.g., US/CA--PM Mrtgage Ins. Co. v. Anerican Int'
Specialty Lines Ins. Co., No. C 02-1774 PJH, 2006 U S. Dist. LEXI S 24853, at *15
(N.D. Cal. Mar. 29, 2006).

(n50) Foot note 64. AL-- Blackburn v. Fid. and Deposit Co. of Maryland, 667
So. 2d 661, 671 (Ala. 1995) (explaining that the policy at issue provided that
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fraud and di shonesty excl usion would only apply where a judgnment or other final
adj udi cation "establish[ed] that acts of active dishonesty commtted by such
Insured were naterial to the cause so adjudi cated").

(n51) Footnote 65. John B. Berringer and Jill N Averett, "Reed Snith LLP on
The Duty to Pay Defense Costs Under D&O I nsurance Policies,"” LexisNexis(R)
Emer gi ng | ssues, 2010 Energing |ssues 4921 (Mar. 2010) (enphasis added).

Sone policies my actually contain exclusions with | anguage that nake them
applicable only if the insured' s acts were "in fact” fraudul ent or dishonest.
Most courts have found that this "in fact" requirement is the functiona
equi val ent of the "as determ ned by final adjudication" requirement found in
some versions of the exclusion, reasoning that "an actual adjudication or
determ nation of fact prior to application" of such an exclusion "nore
appropriately effectuate[s] the goal of giving the phrase 'in fact' its ordinary
and popul ar neaning." See, e.g., PM Mortgage Ins. Co. v. Anerican Int'
Specialty Lines Ins. Co., No. C 02-1774 PJH, 2006 U.S. Dist. LEXIS 24853, at *15
(N.D. Cal. Mar. 29, 2006).

(n52) Footnote 66. OK-- Conner v. Transanerica Ins. Co., 496 P.2d 770, 775
(Ckl a. 1972)

(n53) Footnote 67. See OK-- Conner v. Transanerica Ins. Co., 496 P.2d 770,
775 (Ckla. 1972) ("It is certainly not consonant with the objects to be
acconpl i shed by a professional insurance policy to say that by its terns no
protection is afforded the insured when groundl ess charges of fraud and
di shonesty are alleged in a suit against him").

See also CA-- Gray v. Zurich Ins. Co., 419 P.2d 168, 174 (Cal. 1966)

(n54) Footnote 68. US/TX-- Med. Care Am, Inc. v. Nat'l Union Fire Ins. Co.
of Pittsburgh, Pa., 341 F.3d 415, 424-425 (5th Cr. 2003) (applying a prior-acts
exclusion in a D& policy).

(n55) Footnote 69. See, e.g., US/DC-- Abex Corp. v. Maryland Cas. Co., 790
F.2d 119, 122 n.10 (D.C. G r. 1986)

(n56) Footnote 70. See, e.g., IL-- Illinois Cent. RR Co. v. Accident & Cas.
Co. of Wnterthur, 739 N E 2d 1049, 1056 (IIl. App. C. 2000) , appeal denied,
744 N E.2d 284 (111. 2001)

(n57) Footnote 71. Ms-- U.S. Fid. & Guar. Co. v. OmiBank, 812 So. 2d 196,
199 (M ss. 2002)

(n58) Footnote 72. See, e.g.: US/IL-- Cozzie v. Metropolitan Life Ins. Co.,
140 F. 3d 1104, 1111 (7th Cr. 1998) ("The absence of an explicit exclusion nust
be given significant weight in any review of the reasonabl eness of a decision by
the fiduciary to deny coverage.");

US/ MO-- New Madrid County Reorgani zed School Dist. No. 1, Enlarged v.
Continental Casualty Co., 904 F.2d 1236, 1240-1241 (8th G r. 1990) ("Absent an
explicit exclusion, we must apply the | anguage as witten.");

US/ NY-- Lunbernmens Mut. Casualty Co. v. Pound Ridge, 362 F.2d 430, 434 (2d
Cr. 1966) ("W say only that such an exclusion nmust be explicit and unanbi guous
to a person of average intelligence.");
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IN-- Everett Cash Mut. Ins. Co. v. Taylor, 926 N E.2d 1008 (Ind. 2010) (an
i nsurance policy exclusion rmust be explicit).

(n59) Footnote 73. E.g., USSM-- Or v. Cty of Roseville, No. 10-11389, 2010
US Dist. LEXIS 62610, at *11 (E.D. Mch. June 24, 2010) ("[A]ssault & battery,
false arrest, false inprisonment, abuse of process, malicious prosecution ..
are all intentional torts.").

(n60) Footnote 74. See, e.g., AL-- Titan Indem Co. v. Riley, 641 So. 2d 766,
768 (Ala. 1994) (noting that "[t] he | anguage of the policy ... preclude[d]
coverage for intentional acts, but it also specifically provide[d] coverage for
acts of malicious prosecution, assault and battery, wongful entry, piracy, and
ot her offenses that require proof of intent").

(n6l) Footnote 75. LA-- Lankin v. Brooks, 498 So. 2d 1068 (La. 1986)

(n62) Footnote 76. E.g., AL-- Titan Indem Co. v. Riley, 641 So.2d 766, 768
(Al a. 1994)

(n63) Footnote 77. See, e.g.

| A-- Postell v. Anerican Fam|ly Mut. Ins. Co., 823 N.W2d 35 (lowa 2012)
(intentional |oss exclusion applied where insured set fire to insured dwelling
to commit suicide and had requisite intent to "cause a | oss" under policy;

i nnocent coi nsured spouse, who did not participate in intentional acts of other
coi nsured, could not recover because of intentional |oss exclusion);

MA-- Hingham Mut. Fire Ins. Co. v. Smth, 865 N E. 2d 1168, 1171 (Mass. App.
C. 2007) ;

M--Northern Mut. Ins. Co. v. MLeod ex rel. MLeod, No. 196548, 1997 M ch
App. LEXIS 2506, at *5 (Mch. C. App. Cct. 28, 1997) ;

W-- Zieve v. Hayes, No. 02-0235, 2002 Wsc. App. LEXIS 1052, at *3 (Ws.
Ct. App. Sept. 24, 2002)

See generally Christopher C. French, Debunking the Myth that Insurance
Coverage Is Not Available or Allowed for Intentional Torts or Danages, 8
Hastings Bus. L.J. 65 (2012), noting that while liability policies often exclude
coverage for intentional torts, they also frequently explicitly provide coverage
for actions such as malicious prosecution or false inprisonment that generally
i nvol ve intentional acts.

(n64) Footnote 78. E.g., VI-- Serecky v. Nat'l Gange Mut. Ins., 857 A 2d
775, 779 (Vt. 2004)

(n65) Footnote 79. E.g., MA-- Preferred Mut. Ins. Co. v. Gamache, 686 N. E. 2d
989, 990-991 (Mass. 1997) (enphasis added) (stating, as a rationale, that "the
broad interpretation urged by [the Insurer]--to the effect that the exclusion
bars any accident resulting froma volitional act of the insured irrespective of
the insured' s intent to cause injury--lacks any limting principle and would
logically tend to negate coverage in a substantial nunber of, if not all,
accidents") (quoting John Appleman, |nsurance Law and Practice (archive file) 8§
4492. 02.
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(n66) Footnote 80. M\-- RAM Mut. Ins. Co. v. Meyer, 768 N.W2d 399, 402
(Mnn. C&. App. 2009)

(n67) Footnote 81. US/PA-- Titan Indem Co. v. Caneron, 77 Fed. Appx. 91, 95
(3d Cir. Sep. 17, 2003) (citing United Serv. Auto. Ass'n v. Elitzky,, 517 A 2d
982, 986-987 (Pa. Super. Ct.1986))

See also US/VMD- Western World Ins. Co. v. Harford Mut. Ins. Co., 600 F.
Supp. 313, 318 (D. M. 1984) (coverage exists for unintended results of
i ntentional acts).

(n68) Footnote 82. E.g., US/ PA-Aetna Life and Cas. Co. v. Bartheleny, 33 F.3d
189, 191 (3d Cir. 1994) (citing Elitzky, 517 A 2d at 987, 989 (Pa. Super. C.
1986) (expected-and-intended-injury exclusion was "inapplicable even if the
i nsured shoul d reasonably have foreseen the injury which his actions caused")).

(n69) Footnote 83. KS-- Harris v. Richards, 867 P.2d 325, 327-328 (Kan. 1994)

(n70) Footnote 84. See:

US/MD-- Western World Ins. Co. v. Harford Mut. Ins. Co., 600 F. Supp. 313,
318 (D. Md. 1984) (Where police officer, afraid that his Iife was in danger,
drew his gun and fired one shot at fleeing suspect, the fact that the bullet
ricocheted off a wall before striking suspect indicated that injury inflicted
was different fromthat intended. Neverthel ess, the court held that the
resulting claimwas still excluded from coverage.);

NE-- State FarmFire & Cas. Co. v. Victor, 442 N.W2d 880, 882-883
(Neb. 1989) (where insured admtted intent to cause bodily harmto one
i ndi vi dual, but shot another individual, the injury was "expected or intended,"”
and noted that it was the intent to cause bodily injury to someone that was the
key consi deration).

(n71) Footnote 85. E.g., US/PA--Coregis Ins. Co. v. Elizabeth Twp., Pa., No.
2:05cv582, 2007 U.S. Dist. LEXIS 23574, at *5 (WD. Pa. Mar. 30, 2007)

(n72) Footnote 86. US/AL-- Titan Indem Co. v. Newton, 39 F. Supp. 2d 1336,
1340 (M D. Ala. 1999)

(n73) Footnote 87. US/AL-- Titan Indem Co., 39 F. Supp. 2d at 1340 .
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8§ 33.05 Public Oficer Liability ("POL") Policies Wre Created to | nsure Agai nst
the Specific Risks Faced by Law Enforcement Officials

[1] Coverage Provisions in POL Can Contain Any of Several Different Types of
I nsuring Agreement, But Typically Apply to Only Cains Made or C ainms Made and
Reported During the Policy Period

[a] Overview

POL policies are similar in concept to Director & Oficer ("D&J') insurance
policies n88 which insure Directors and O ficers of both private and publicly
traded conpanies against liabilities arising out of crafting and inplenenting
corporate policy and procedure. Unlike D& policies, a POL policy will comonly
extend coverage to a broad class of enployees, as well as to the entity itself.
n89 Thus, in addition to Mnell and supervisory-type clains asserted against the
| aw enforcenent officials and even the governnent entity, POL policies may al so
provi de coverage for the other clainms that are often asserted against the front
line officers in innocence cases.

Lexi s. com Sear ch:
To find materials discussing Directors and Oficers Liability
I nsurance generally, use the Search by Topic feature: dick the Search
tab and the Search by Topic or Headnote sub-tab. dick through the
foll owi ng topical hierarchy and select your jurisdiction. Search by
Topi c: I nsurance Law > Business Insurance > Directors & Oficers
Liability Insurance > General Overview.

’ Cross References:

See Section 33.07, Al nost Every Decision Analyzing Coverage For
Clains In Innocence Cases Involved Only CG& Policies, and Even Under
CA. Policies There Are More Open Questions Than Answers, bel ow.
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PCOL policies can contain act-based, injury-based or any of several other types
of I nsuring Agreenents, though act-based are nost common anong nodern PCL
pol i ci es.

’ Cross Ref erence:

See discussion at Section 33.04[1][a][i] -[ii], The Majority of LEL
Policies Contain One of Two Types of Insuring Agreenents, bel ow

However, al nost every POL policy applies on a clains-made or

cl ai ns- made- and-reported basis, and therefore has no tenporal policy-period
requi renent attached to the act, injury or other coverage condition stated in
the Insuring Agreemnent.

This is not to say that there will be no tenporal requirement at all associated
with the coverage condition set forth in a POL policy's insuring agreenent, as
many policies do contain a "Retro Date" before which the coverage condition
stated in the insuring agreenment cannot have occurred. Nevertheless, the Retro
Date is often set well before the beginning of the policy period, n90 and can
usual |y be extended back to a date of the insured s choosing for an additiona
or increased prem um

The maj or distinction between a cl ai ns-made and a cl ai ns- made and reported
policy is just as the names suggest. Under a clains-nade policy, a claimnust be
nmade agai nst the insured during the policy period, but need only be reported to
the insurer "pronptly," or "as soon as practicable,” but not necessarily during
the policy period. n91 By contrast, a claims-nmde and reported policy requires
the claimboth be made against the insured and reported to the insurer during
the policy period, or any extended reporting period.

* Cross Reference:

Envi ronnental Practice Law Guide § 8.14 (Mchael B. Gerrard ed.)
(attachi ng specimen "cl ai ms-nmade and reported policy" from G eenw ch
I nsurance Conpany).

Lexi s. com Sear ch
To find materials discussing clains-nmade i nsurance policies, use the
Search by Topic feature: Cick the Search tab and the Search by Topic
or Headnote sub-tab. dick through the follow ng topical hierarchy and
sel ect your jurisdiction. Search by Topic: Insurance Law > Clainms &
Contracts > Clains Made Policies > General Overview

Expert | nsight:

Pol i cies can sonetinmes state they are "Cl ai ns- Made," sonetimes even in
bold letters, in the policy's Declarations page, when in fact they are
clains-nade and reported policies. It is inportant to exam ne the
reporting provisions within a policy's Notice of Clainms section to
ensure a correct assessnent of the type of policy at issue.

Cl ai ns- made policies benefit insurers by "mnimz[ing] the span of tinme between
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the insured event and the expiration of the insurer's liability to nmake paynent
for the event, and thus allow insurers to 'close the books' on a policy at its
expiration date." n92 As a corollary, because the insurer's liability does not
ext end beyond the end of a specific termof the clains-nmade policy, the "insurer
can establish his reserves without having to consider the possibilities of

i nflati on beyond the policy period, upward-spiraling jury awards, or |later
changes in the definition and application of negligence." n93

On the other hand, insureds also stand to benefit from clains-nade policies. The
"restricted and finite period of tine" for which coverage is afforded "permts a
| evel of predictability of liability that is not avail able under occurrence
policies," and this "predictability in turn allows |ower costs to the insured
for the policies." n94 Moreover, a clains-mde policy can benefit the insured by
covering conduct occurring before the policy termif no Retro Date is specified,
n95 and can thus offer additional coverage to clains that are al so covered by
historic, non clains-nade poli cies.

[b] A daimCan Be Deened "Made" Upon Receipt of an Oral Denmand, an
Intent-to-Sue Letter, or Wen Suit Is Filed or Served

One of the fundanmental issues in analyzing whether a claimis covered under a
clains-nmade POL policy is determ ning when the claimw |l be deened to have been
made. As with nost other insurance issues, analysis begins with the | anguage of
the particular POL policy, and nost POL policies state that a claimis deened
made at the time the insured receives a oral or witten demand for nonetary or
non-nonetary fromthe claimant, or when suit is actually filed or served on the
i nsured, whichever occurs first. n96 This information is typically found within
the policy's definition of the term"Caim" n97

Sone POL policies are silent on the issue of when a claimw |l be deened nade,
or even what constitutes a "claim" which can lead to stark differences of

opi nion between the Insurer and Insured. Wen interpreting such policies, courts
have held that the termcannot be Iimted solely to the filing of a | awsuit, but
must instead be construed to enconpass |ess formal demands, n98 incl udi ng both
formal and informal denmand letters and intent-to-sue letters. n99 Mst courts
find that a mere "accusation that wongdoi ng occurred is not by itself a claim"”
n100

Lexi s. com Sear ch
To find materials discussing the notice requirenments for clains-nade
i nsurance policies, use the Search by Topic feature: dick the Search
tab and the Search by Topic or Headnote sub-tab. dick through the
foll owi ng topical hierarchy and sel ect your jurisdiction. Search by
Topic: Insurance Law > Cains & Contracts > O ains Made Policies >
Noti ce Requirenents.

[c] Relation-Back Provisions Are Capable of Affecting Coverage

Most nodern cl ai ns-nmade policies also contain "relation back" provisions that
apply to related or interrelated wongful acts. A typical relation-back
provision, also known as a nultiple-clains provisions, will state that any
clains arising out of the sane wongful act or series of interrelated w ongful
acts will be treated as a single claimand deened to have been nmade at the tine
of the first such claim nl101 Thus, subsequent related clains will be considered
nmade at the tinme the first such claimwas nmade, which has the effect of limiting
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t he nunber of policies inplicated. (This can have a sinmlar-type effect as the
prior-acts and rel ated-acts exclusions sonetinmes found in LEL and CGE policies
have.)

’ Cross Ref erence:

See the discussion at Section 33.04[2][c], Prior-Act Exclusions,
Rel at ed- Act Excl usi ons, and Deener Cl auses Are Uncomon, But May Bar
or Significantly Limt Coverage, bel ow.

Rel ati on- back provisions are usually invoked in one of two circunmstances: "where
[an insured] wants a claimto relate back in order to gain coverage in a prior
policy as opposed to its current one, or [] where [an insurer] disclains
coverage by asserting that a new claimrelates back to an earlier policy." nl102

In circunstanced where the insured is presented with nultiple high-value clains,
rel ati on-back provisions can benefit the insurer by capping it exposure for al
such clainms to the limts of a single policy. Conversely, where nultiple

| ow-value clains are present, relation-back provisions can benefit the insured
by requiring paynment of just a single retention or deductible for all clains.

Rel ati on-back provisions can have a significant inpact in the context of PCL
policies, as clainms against public officials in innocence cases often involve

al | egations of wongful acts that were perfornmed at different times and by

di fferent insureds. How a court chooses to interpret and apply a "rel ati on-back"
provision in this context can play a decisive role in determ ning whether, and
how much, coverage is available for any of the clainms asserted.

Courts are divided as to whether the terns "related” and "interrel ated" are

anbi guous when the policy fails to define them nl103 Courts that find the terns
unanbi guous general ly enphasize the termls breadth, often noting an insurer's
intention to enconpass a "nyriad of relationships” in choosing these ternms. nl104
Courts following this view may consider "whether the clains all arise fromthe
sanme transactions, whether the 'wongful acts' are contenporaneous, and whet her
there is a comon schene or plan underlying the acts.” nl05 Additionally, courts
may assess whether the clainms are connected by tine, place, opportunity,

pattern, method, or nodus operandi. nl06

Such qualitative assessnents invariably lead to disparate results. For instance,
courts have found clains related because they arose out of a single entity's
"course of conduct," even where though that course of conduct involved different
types of acts performed at different tinmes to different people that were harnmed
in different ways and thus brought different types of clains. nl07 QGher courts,
however, adopt a nore narrow interpretation of the word, holding that, even if
two claims are simlar, they will not be "related" unless a commopn nexus of
fact, circumstance, or events can be established. nl108 Under this latter
interpretation, two clainms may not be related even where they both arose out of
t he sane business practices if they involved different tinme or factua

ci rcunst ances. nl09

Courts that do find the terns "related"” and "interrel ated" ambi guous usually
follow the general rule requiring all ambiguities be construed in favor of the
insured. nl110 This will result in a finding that clainms or acts are related if
doi ng so increases the amount of coverage available, and a finding of unrel ated
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if finding otherwise would result in a bar to or reduced coverage.

[2] POL Policies "Operational and Admi nistrative" Law Enforcenment Excl usions
May or May Not Bar Coverage for Mnell and Simlar-Type Cains, Depending on
Thei r Language

It is not unusual for POL and CG. policies (especial when sold as part of a
package policy that also contains an LEL Coverage Part) to contain an exclusion
that purports to bar coverage for so-called "l aw enforcenent activities." nlll

Thi s exclusion can corme in nany forns, and is sonetinmes phrased broadly to
exclude coverage for the entire spectrumof clains that nay arise from any
adm ni strative or operational |aw enforcenent activity, or any |aw enforcenent
activity. nl1l12 Courts considering this broader variation of the exclusion wll
generally hold that it bars coverage for a broad array of clains, including
Monel | and sinmilar-type clains. nl1ll3

QO her forns of the exclusion are expressed in nuch nore narrow terms. A comon
rendering of this version of the exclusion purports to apply only to "any
operational |aw enforcenent activity." nll4 Monell clains are premnised upon the
separate acts or omi ssions of the officials and supervisors in establishing
unconstitutional policies and custons, and are not vicarious liability clains
for the action of the individual officers. nl1l1l5 In other words, the acts

conpl ained of in Mnell and simlar-type clainms are separate adm nistrative and
pol i cy-maki ng acts of high officials and the Governnent entity itself--the very
acts and actors that POL policies are witten to cover--and not the
"operational" acts undertaken by the individual |aw enforcenent officers.

There are no deci sions anal yzi ng the scope of a | aw enforcenent exclusion that
purports to bar only for "operational" |aw enforcenment activities in the context
of Monell clainms, nor are there any decisions that even offer a neaningfu

di scussion of the difference between "operational" and "adm ni strative"

| aw enf orcenment activities.

Gving effect to the intent of the parties as expressed in the |anguage of the
policy (the prem se npbst courts proceed fromin interpreting an insurance
policy), nll6 the sound approach is to avoid reading a redundancy into the
policy. nl17

’ Cross Reference:
See Section 5.03[1], Regularly Used Canons of Construction, above.

This would result in a bright-line rule Mnell and all other |aw enforcenent
clains are barred by the broader | aw enforcenment exclusions that expressly apply
to "adm nistrative and operational” activities, but are not barred by

| aw enf or cenent excl usions that purport to apply only to "operational"
activities.

Lexi s. com Sear ch
To find materials discussing POL policies that contain an excl usion
that purport to bar coverage for so-called "l aw enforcenment
activities," after choosing the appropriate jurisdiction or treati se,
use "public officiall™ /p "law enforce!"™ and "exclusion!" and insur
as the terns and connectors.
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’ Cross Reference:

For further commentary on the Monell decision, its inpact and its
progeny, see Section 33.07[2][d], bel ow

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:

I nsurance LawBusi ness I nsuranceDirectors & Oficers Liability InsuranceGeneral
Overvi ew nsurance Lawd ai ns & ContractsC ai ns Made Pol i ci esGener al

Overvi ewl nsurance Lawd ai ns & ContractsC ai ns Made PoliciesNotice Requirenents

FOOTNOTES:
(nl) Footnote 88. Donald S. Malecki, Public Oficial Liability Policies, CBS
MoneyWat ch. com Rough Notes, April 2006.

(n2) Footnote 89. Donald S. Ml ecki, Public Oficial Liability Policies, CBS
MoneyWat ch. com Rough Notes, April 2006.

(n3) Footnote 90. Sone insurers default the Retro Date to the continuity
date, the first day the insured' s successive and uninterrupted insurance
coverage began with that insured. This creates an incentive to renew with the
same insurer, but one based alnbst entirely on the potential coverage void that
woul d be created if coverage was noved to a different insurer that enployed a
simlar default Retro Date.

(n4) Footnote 91. See, e.g., US/Ms5-- Yazoo County, Mss. v. Int'l Surplus
Lines Ins. Co., 616 F. Supp. 153, 154 (S.D. Mss. 1985)

(n5) Footnote 92. US/PA-- Upper Allen Township v. Scottsdale Ins. Co., No. 1:
CVv-92-1557, 1994 U.S. Dist. LEXIS 19878, at *13 (MD. Pa. Apr. 29, 1994)

(n6) Footnote 93. US/PA-- Harrisburg v. Int'l Surplus Lines Ins. Co., 596 F.
Supp. 954, 961 (M D. Pa. 1984) (quoting Comment, The "Clainms Made" Dilema In
Prof essional Liability Insurance, 22 U CL.A L. Rev. 925, 928 (1975)).

(n7)Footnote 94. US/PA-- Upper Allen Township v. Scottsdale Ins. Co., No. 1:
CVv-92-1557, 1994 U.S. Dist. LEXIS 19878, at *5 (MD. Pa. Apr. 29, 1994)

(n8) Footnote 95. US/PA-- Harrisburg v. Int'l Surplus Lines Ins. Co., 596 F.
Supp. 954, 961 (M D. Pa. 1984) (quoting Comment, The "Clainms Made" Dilema In
Prof essional Liability Insurance, 22 U CL.A L. Rev. 925, 928 (1975)).

(n9) Footnote 96. Diana Shafter @ iedman, The C ai m Gane--Maxi m zi ng Recovery
Under Your C ains-Made Insurance Policy By Determining Wiat Constitutes A
"Rel ated dainm', The John Liner Rev., Wnter 2009, at 85, 86.

(nl10) Footnote 97. See, e.g., US/CO - Berry & Murphy, P.C. v. Carolina Cas.
Ins. Co., 586 F.3d 803, 809 (10th G r. 2009)

(nll) Footnote 98. [1A-- City of Marion v. National Cas. Co, 431 N.W2d 370,
374 (lowa 1988) (holding that when not specified with a clains-nade public
officials' liability policy, a "clainf included "the assertion of a |egal right,
as distinguished froma recognition of that right," and finding that repeated
agreenents by police officers to postpone the filing of a lawsuit and numerous
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settl enent offers exchanged by the city and its police officers denonstrated
that a "clain had been nade).

(nl2) Footnote 99. See US/ Ms-- M ssissippi v. Richardson, 817 F.2d 1203, 1206
(5th Gr. 1987)

(n13) Footnote 100. US-- MAC Indem Corp. v. Hone State Sav. Ass'n, 797 F.2d
285, 288 (6th Cir. 1986)

(nl4) Footnote 101. US/ PA-- Upper Allen Township v. Scottsdale Ins. Co., No.
1. CV-92-1557, 1994 U.S. Dist. LEXI S 19878, at *11, n.11 (MD. Pa. Apr. 29,
1994) (noting that a conplete relation-back provision typically reads as
follows: "Two or nore clainms arising out of a single act, onission, or persona
injury or a series of related acts, errors, om ssions or personal injuries shal
be treated as a single clains All such clainms, whenever made, shall be
considered first nade during the policy period or Optional Extension period in
which the earliest claimarising out of such act, error, onission or persona
injury was first made, and all such clains shall be subject to the same limts
of liability").

Conpare US/I1A-- @il f Underwiters Ins. Co. v. Gty of Council Bluffs, 755 F
Supp. 2d 988 (S.D. lowa 2010) , aff'd, 677 F.3d 806 (8th Cr. 2012) . In Counci
Bluffs the insureds argued in essence that if they made any past errors and
failed to correct themduring the policy period, that failure itself would
constitute an affirmative "act, error or om ssion, neglect or breach of duty."
The court rejected the argunent noting an absence of authority for the broad,
continuing duty proposed by the insureds. The court added that even if that duty
exi sted, continuous failure to correct past errors wuld, at worse, subject the
underlying claimnts to continuous or repeated exposure to substantially the
same generally harnful conditions that began earlier and could not, under the
plain terms of the policy, constitute a new, separate "wongful act." In other
words, the purported failure to right past wongs in the policy period could not
constitute a separate wongful act during the policy period.

(n15) Foot note 102. Robert D. Chesler and Syrion Anthony Jack, Interrel ated
Acts, Unrel ated Case Law, Coverage, March/April 2009, at 1.

(nl16) Footnote 103. E.g., David v. Anerican Hone Assurance Co., No. 95 Cv.
10290 (LAP), 1997 U.S. Dist. LEXIS 4177, at *8 (S.D.N. Y. Apr. 3, 1997) ("[T]he

term... 'related [is] 'so elastic,' so lacking in concrete content, that [it]
inmport[s] into the contract ... substantial anbiguities.");
Contr a:

US/M-- URS Corp. v. Travelers Indem Co., 501 F. Supp. 2d 968, 977 (E.D.
M ch. 2007) (holding term"related" has "a clear definition in the |anguage
generally, as well as in the insurance industry in particular");

US/ NY- - Seneca Ins. Co. v. Kenper Ins. Co., No. 02 Cv. 10088 (PKL), 2004
U S Dist. LEXIS 9159, at *15-16 (S.D.N. Y. 2004) (sane).

(nl7) Footnote 104. CA-- Bay Cities Paving & Grading, Inc. v. Lawers' Mit.
Ins. Co., 855 P.2d 1263, 1271 (Cal. 1993)

See also US/VT-Prof'l Consultants Ins. Co. v. Enployers Reinsurance Co., No.



Page 47
4-33 New Appl eman on Insurance Law Library Edition 8§ 33.05

1:03-Cv-216, 2006 U.S. Dist. LEXIS 24170, at *62 (D. Vt. Mar. 8, 2006) (finding
that, by using the term"related,” insurer "apparently intended to give broad
neani ng" to the provision).

(n18) Foot note 105. US/FL-- Capital Gowh Fin. LLC v. Quanta Specialty Lines
Ins. Co., No. 07-80908-ClV-HURLEY, 2008 U.S. Dist. LEXIS 65814, at *12 (S.D
Fla. July 30, 2008)

See al so TX-- Reeves County v. Houston Cas. Co., 356 S.W3d 664 (Tex.
App.--El Paso 2011) (two law suits by same plaintiff against sheriff involved
interrelated wongful acts; nore than slight or attenuated connection existed
bet ween two sets of wongful acts).

(nl19) Footnote 106. US/FL-- Capital Gowh Fin. LLC v. Quanta Specialty Lines
Ins. Co., No. 07-80908-ClV-HURLEY, 2008 U.S. Dist. LEXI S 65814, at *12 (S.D
Fla. July 30, 2008)

(n20) Foot note 107. See US/ FL-- Continental Cas. Co. v. Wndt, 205 F.3d 1258,
1264 (11th G r. 2000)

See also US/W-- Anerican Med. Sec., Inc. v. Executive Ri sk Specialty Ins.
Co., 393 F. Supp. 2d 693, 707 (E.D. Ws. 2005) (39 lawsuits, many of which were
brought as class actions, were "'related in any neani ngful sense of the word,"
as they all flowed fromthe conpany's single "business decision" on operating
procedures).

(n21) Footnote 108. E.g., US/MD-- Ace Am Ins. Co. v. Ascend One Corp., 570
F. Supp. 2d 789, 794 (D. Md. 2008)

(n22) Footnote 109. See, e.g., US/MD -- Ace Am Ins., 570 F. Supp. 2d at 794.

(n23) Footnote 110. E.g., NY-- MDWEnters. v. CNA Ins. Co., 4 A D. 3d 338, 340
(N. Y. App. Div. 2004)

(n24) Footnote 111. US/ PA--Scottsdale Ins. Co. v. Wstfall Twp., Pa., No.
3:04-CV-0994, 2006 U.S. Dist. LEXIS 75999, at *11 (MD. Pa. Cct. 19, 2006)
(di scussing exclusion in POL Coverage Part purporting to bar coverage "for suits
arising out of Iaw enforcenent activities");

LA-- Lenelle v. Town of Sunset, 796 So. 2d 876, 878 (La. C. App. 2001)
(di scussing POL policy that excluded coverage for the operations and activities
of a town's "police, sheriff and other |aw enforcenment departnents").

(n25) Footnote 112. E.g., US/PA-- Clarendon Nat'l Ins. Co. v. Gty of York
Pa., 290 F. Supp. 2d 500, 507 (M D. Pa. 2003)

See al so US/ PA--Lebanon School District v. The Netherlands Ins. Co., No.
1:12-cv-988, 2013 U.S. Dist. LEXIS 21581 (MD. Pa., Jan. 25, 2013) (Law
Enf orcenment Professional Liability exclusion defining | aw enforcement activities
as those within scope of authorized duties of educational institution's |aw
enforcenent or security guard personnel applied where clai mwas based on
activities within scope of duties to enforce conpul sory school attendance | aw,
clains arose out of performance of |aw enforcenent activities where underlying
conpl aint all eged school district violated the federal Equal Protection C ause
when it colluded with magisterial district courts to selectively reduce only
unpai d excessive truancy fines, while retaining any paid truancy fines as
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al | eged sel ective adjustnment of fines would not have occurred but for schoo
district's alleged seeking of excessive fines through filing inproper truancy
citations).

(n26) Footnote 113. See, e.g.

US/ NH-- Murdock v. Dinsnoor, 892 F.2d 7, 8 (1st Cir. 1989) (construing
"arising out of" broadly as "originating from growi ng out of, flow ng from
i ncidental to or having connection with");

US/ PA- - Borough of Kennett Square v. First Mercury Syndicate, Inc., No.
98-0168, 1998 U.S. Dist. LEXIS 10596, at *24 (E.D. Pa. July 9, 1998) (applying
exclusion to include acts of retaliation and harassnent by the chief of police);
Western Wrld Ins. Co. v. Reliance Ins. Co., 892 F. Supp. 659, 668 (MD. Pa
1995) (applying exclusion to civil rights clainms against WI kes-Barre police
officers arising out of the plaintiff's death while he was in police custody);

US/W-- Pfeifer v. Sentry Ins., 745 F. Supp. 1434, 1440 (E. D. Ws. 1990)
(appl yi ng exclusion to sexual assault of plaintiff by police officer).

(n27) Footnote 114. See, e.g.

US/ PA-- Clarendon Nat'l Ins. Co. v. City of York, Pa., 290 F. Supp. 2d 500,
507 (M D. Pa. 2003) ;

MA-- County of Barnstable v. American Fin. Corp., 744 N E. 2d 1107, 1109
(Mass. App. . 2001)

(n28) Footnote 115. US-- Mdnell v. Dep't of Soc. Servs., 436 U S. 658, 694
(1978) ("governnent nmay not be sued under § 1983 for an injury inflicted solely
by its enployees or agents. Instead, it is when execution of a governnent's
policy or custom whether nade by its | awmmkers or by those whose edicts or acts
may fairly be said to represent official policy, inflicts the injury that the
government as an entity is responsible under § 1983.").

See al so:

US/ ME-- Hegarty v. Somerset County, 53 F.3d 1367, 1379 (1st Cir. 1995)
(supervisory liability is direct, not vicarious);

US/ MA-- Baron v. Suffolk County Sheriff's Dep't, 402 F.3d 225, 236 (1st Gir.
2005) (holding sane as to nmunicipalities).

(n29) Foot note 116. See, e.g., US/NY-- Munt Vernon Fire Ins. Co. v. Belize
NY, Inc., 277 F.3d 232, 236 (2d Cr. 2002) ("The New York approach to the
interpretation of contracts of insurance is to give effect to the intent of the
parties as expressed in the clear |anguage of the contract.") (interna
guotation marks omtted).

See al so US/ NY-- Duane Reade, Inc. v. St. Paul Fire & Marine Ins. Co., 600
F.3d 190, 201 (2d CGr. N. Y. 2010)

Sone courts follow a nore insured-friendly approach, often expressed as
consi dering the "reasonabl e expectations of the insured." See, e.g., LA--
Loui siana Ins. Guar. Ass'n v. Interstate Fire & Cas. Co., 630 So. 2d 759, 764
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(La. 1994) "in cases of anmbiguity, '[t]he court should construe the policy to
fulfill the reasonabl e expectations of the parties in the |light of the custons
and usages of the industry.' " La. Ins. Guar. Ass'n, 630 So. 2d at 764 (quoting

Trinity Indus., Inc. v. Ins. Co. of N Am, 916 F.2d 267, 269 (5th Cr. 1990))

(n30) Footnote 117. See, e.g., CA-- La Jolla Beach & Tennis C ub v.
I ndustrial Indemity Co., 884 P.2d 1048, 1056 (Cal. 1994)
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§ 33.06 "Trigger of Coverage" Theories May Apply to Coverage C ai ns Under
Policies Wth Injury-Based | nsuring Agreenents

"Trigger of coverage" is a termof art referring to the theories crafted by
courts in latent- and progressive-injury cases to determ ne when an injury wll
be deened to have happened for insurance purposes. nll8 Such trigger of coverage
t heori es have no rel evance to coverage anal yses under policies that have an
act - based I nsuring Agreement, as the timng of actual or alleged injuries plays
no role in determ ning the exi stence or nonexi stence of coverage under such a
policy. nl119 Even under policies with injury-based |Insuring Agreenents, trigger
of coverage theories should only play a role with respect to progressive or
continuing injuries, and not those discrete injuries that occur at a particular
readily identifiable nonent in tine.

Expert Insight:
=
The terms "trigger" and "trigger of coverage" are sometinmes used nore

generically to describe any condition required to i nvoke coverage
under a policy.

There are four traditional trigger of coverage theories, nl20 and each
prescribes a different nethod for determ ning when a | atent or ongoing injury
will be deened to have occurred: (1) the Exposure trigger, (2) the Manifestation
trigger, (3) the Continuous trigger, and the (4) Injury-in-Fact trigger. O
these four traditional trigger of coverage theories, only the Manifestation
trigger limts coverage to a single policy year. nl21

* Cross Ref erence:

For further discussion of trigger of coverage issues, see Section
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27.01[3], CA Policies Generally Require an "Cccurrence" to Trigger
Envi ronnental Coverage for Property Damage or Bodily Injury, above.

The Exposure trigger was the first of these theories, and was crafted by the
Sixth Circuit in response to the asbestos-rel ated coverage clains presented in
INA v. Forty-Eight Insulations, Inc. nl22 Examining the bodily injury coverage
provi ded under the Insured's CG policies, which required an injury during the
policy period to trigger coverage, nl123 the INA court reasoned that Plaintiff's
asbestos-related injury had actually occurred while he was inhaling asbestos
fibers, regardless of when the illness was di agnosed, and therefore held that
coverage was avail abl e under each of the policies that were in effect during the
ti me of exposure. nl24

As the I NA court noted, application of the Exposure trigger can result in
coverage for a single claimunder policies in nultiple years, depending upon the
| ength of the exposure period, and that this reflected the intent of the parties
to maxi m ze coverage for the Insured. nl125 Courts have gone on to apply the
Exposure trigger in bodily injury, nl126 environnental renediation, nl27 and
third-party property danage cases. nl28

Lexi s. com Sear ch
To find materials discussing exposure triggers, use the Search by
Topic feature: Cick the Search tab and the Search by Topic or
Headnote sub-tab. Cick through the follow ng topical hierarchy and
sel ect your jurisdiction. Search by Topic: Insurance Law > Genera
Liability Insurance > Coverage > Triggers > Exposure Triggers.

The Manifestation trigger was ushered in by the First Crcuit's rejection of the
Exposure trigger in Eagle-Picher Industries, Inc. v. Liberty Mut. Ins. Co. nl29
In Eagl e Picher, which again involved an ashestos-related injury, the First
Circuit reasoned that plaintiff's injury was nore appropriately viewed as taking
place at the first nmonent in tine that it was capable of being detected, and

t herefore coverage was avail abl e only under the policy or policies in effect at
the tine that plaintiff's injury was di agnosed or reasonably susceptible of
detection. n130

As previously noted, this is the only trigger of coverage theory that
necessarily limts coverage for a claimto a single policy year, and numerous
courts have rejected this theory on the grounds that it "unfairly transforms the
nore expensive 'occurrence' policy into a cheaper 'clains made' policy. "
nl31

Lexi s. com Sear ch
To find materials discussing manifestation triggers, use the Search by
Topic feature: Cick the Search tab and the Search by Topic or
Headnot e sub-tab. dick through the follow ng topical hierarchy and
sel ect your jurisdiction. Search by Topic: Insurance Law > Genera
Liability Insurance > Coverage > Triggers > Manifestation Triggers.

The Continuous trigger was developed by the D.C. Crcuit in Keene v. INA , which
rejected both the Exposure and Manifestation triggers. nl32 In Keene, which al so
i nvol ved a claimfor an asbestos-related injury, the D.C. Crcuit reasoned that
the injury was nost best viewed as an "injurious process" that occurred over the
course of tine, and therefore coverage was avail able under each of the policies
that were in effect fromthe time of first exposure, through any |atent or
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dormant injury period, to the time of nanifestation. nl33 The Keene court al so
went out of its way to note that the rights established by the insurance
policies would be undermined if only exposure or only nmanifestation of the

di sease triggered coverage. nl34

Lexi s. com Sear ch
To find materials discussing continuous triggers, use the Search by
Topic feature: Cick the Search tab and the Search by Topic or
Headnote sub-tab. Cick through the follow ng topical hierarchy and
sel ect your jurisdiction. Search by Topic: Insurance Law > Genera
Liability Insurance > Coverage > Triggers > Continuous Triggers.

The last of the traditional trigger of coverage theories is the Injury-in-Fact
trigger, developed by the Second Circuit in Anerican Home Products Corporation
v. Liberty Miutual Insurance Conpany. nl135 Under this theory, every policy in
effect when the injury actually occurs provides coverage. The concept propounded
by this theory is often described as "flexible," as a court can find that the
injury actually occurred "at any number of points, frominitial exposure through
mani festation.” nl136 Notably, courts often find that there are nultiple
injuries-in-fact, as "injury may occur repeatedly through nunerous consecutive
policy periods." nl37 Many courts view the Injury-in-Fact trigger as "closely
tracking" the Continuous trigger. nl38

Lexi s. com Sear ch
To find materials discussing injury in fact triggers, use the Search
by Topic feature: Cick the Search tab and the Search by Topic or
Headnote sub-tab. Cick through the follow ng topical hierarchy and
sel ect your jurisdiction. Search by Topic: Insurance Law > Genera
Liability Insurance > Coverage > Triggers > Injury in Fact Triggers.

There are a few cases applying trigger of coverage theories in the context of
coverage clains for innocence cases. nl39 However, all are in jurisdictions that
had al ready adopted a Manifestation trigger, nl140 al nost all addressed cl ains
solely for false arrest or nalicious prosecution, nl4l and only under
occurrence-based policies. nl42

’ Cross Reference:

See the discussion at Section 33.07[2][a], False Arrest and Mali ci ous
Prosecution Inplicate Policies in Miultiple Years, But Which and How
Many Years Renmins Unsettled, bel ow

How trigger of coverage theories will be applied to other types of clains in

i nnocence cases, and even how trigger of coverage theories will be applied to
mal i ci ous prosecution clains under LEL policies, or in jurisdictions that have
not adopted a Manifestation trigger of coverage theory, remain open questions.

A M ssouri appellate court considered coverage for a civil rights action. It
noted that the general Mssouri rule is that in an indemity policy the tinme of
occurrence of an event is when the conplaining party is actually danaged, not
when the wongful act is committed. The court acknow edged that M ssouri courts
have not addressed application of the general rule in the context of a 42 U S.C
§ 1983 civil rights action for deprivation of procedural due process, but noted
t hat cases that have addressed when insurance coverage is triggered for civil
rights clainms have found that clains seeking danages for constitutional injuries
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fromarrest, conviction, and incarceration are anal ogous to those for malicious
prosecution. Thus, the injury would be when the underlying crimnal charges were
filed. Since that was the case, circunstances justifying application of a
multiple trigger were absent. The appellee did not have an insurance contract
with the appellant city when the underlying charges were filed, and thus it did
not have a duty to defend and indemify the city against the |lawsuit. nl143

’ Cross Ref erence:

For further discussion of public officials liability insurance, see
I nsurance And Ri sk Managenment For State & Local Governnents 8§ 26. 05.

Legal Topics:

For related research and practice nmaterials, see the follow ng | egal topics:
I nsurance LawGeneral Liability |InsuranceCoverageTriggersContinuous

Tri ggerslnsurance LawCeneral Liability |InsuranceCoverageTriggersExposure
Triggersl nsurance LawCeneral Liability InsuranceCoverageTriggerslinjury in
Fact | nsurance LawCGeneral Liability |InsuranceCoverageTriggersManifestation
Triggers

FOOTNOTES:
(nl) Footnote 118. Law and Practice of Insurance Coverage Litigation 8§ 44:20
(David L. Leitner et. al eds., 2005).

(n2) Footnote 119. E.g., NY-- National Cas. Ins. Co. v. City of Munt Vernon
128 A. D.2d 332, 335-336 (N. Y. App. Div. 1987)

(n3) Footnote 120. Courts have begun to develop, and are still devel opi ng,
new trigger of coverage theories. For a nore detail ed discussion see Section
27.01[ 7], Courts Have Devel oped Numerous "Trigger" Theories to Determ ne Wich
Policies Apply to Ongoing Environmental Injury or Danmage.

(n4) Footnote 121. Law and Practice of Insurance Coverage Litigation § 44:26
(David L. Leitner et. al eds., 2005).

(n5) Footnote 122. US-- Insurance Co. of NN Am v. Forty-Ei ght Insul ations,
633 F.2d 1212 (6th Cr. 1980)

(n6) Footnote 123. US-- Forty-Eight Insulations, 633 F.2d at 1216
(n7)Footnote 124. US-- Forty-Eight Insulations, 633 F.2d at 1224-1225
(n8) Footnote 125. US-- Forty-Eight Insulations, 633 F.2d at 1224-1225

(n9) Footnote 126. See:

US/MA-- U S. Liab. Ins. Co. v. Selnman, 70 F.3d 684, 689-690 (1st Cir. 1995)
(each exposure to | ead-paint chips could be seen as a separate injury-producing
occurrence);

US/NC-- Inperial Cas. & Indem Co. v. Radiator Specialty Co., 862 F. Supp.
1437, 1443 (E.D.N.C. 1994) , aff'd, 67 F.3d 534 (4th Gr. 1995) (predicting that
N. C. woul d adopt exposure theory in case of asbestos inhalation);
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US/TN-- State FarmFire & Cas. Co. v. McGowan, 421 F.3d 433, 437-440 (6th
Cir. 2005) (applying Tennessee |l aw) (former building owner's alleged negligence
in failing to take care of rotting tree constituted "occurrence");

CA-- dencto Indus. v. Commercial Union Ins. Co., 665 F. Supp. 816, 817 (N.D.
Cal. 1987) (California courts likely to hold that silicosis occurs under policy
when victimexposed to silica dust);

LA-- Johnson v. Oleans Parish Sch. Bd., 975 So. 2d 698, 714 (La. C. App.
2008) (exposure to toxic chemcals fromlandfill site);

MD-- Chantel Assocs. v. Muwunt Vernon Fire Ins. Co., 656 A 2d 779, 786 (M.
1995) (ingestion of |ead paint chips).

(nl10) Footnote 127. See:

US/ AK- - MAPCO Al aska Petroleum Inc. v. Cent. Nat'l Ins. Co. of Omaha, 795
F. Supp. 941, 948 (D. Al aska 1991) (applying Al aska | aw, groundwater
contam nati on, not discovery, triggered coverage; analogy to silicosis);

US/ GA-- Scott's Liquid Gold, Inc. v. Lexington Ins. Co., 293 F.3d 1180, 1184
(10th Cir. 2002) (applying Col orado | aw, groundwater contam nation; event that
later results in property danage is "occurrence," regardl ess of when damage
mani fests); Boardman Petroleum Inc. v. Federated Mut. Ins. Co., 926 F. Supp
1566, 1578 (S.D. Ga. 1995) , rev'd on other grounds, 150 F.3d 1327 (11th Cir.
1998) (applying Georgia | aw);

US/MO-- Cont'l Ins. Cos. v. Northeastern Pharm & Chem Co., Inc., 842 F.2d
977, 984 (8th Cir. 1998) (en banc) (predicting Mssouri law in case involving
di oxi n contani nation);

LA-- Norfolk Southern Corp. v. Cal. Union Ins. Co., 859 So. 2d 167, 191-193
(La. Ct. App. 2003) (plants' wood-preserving operations constituted exposure and
triggered policy; parallel drawn to asbestos injuries);

MO -Trans World Airlines, Inc. v. Associated Aviation Underwiters, No.
942-01848 (Mb. Cir. C. Cct. 20, 1998) (finding that every rel ease of hazardous
waste triggers coverage under exposure theory);

TX-- PilgrimEnters., Inc. v. Ml. Cas. Co., 24 S.W3d 488, 499 (Tex. App.
2000) (underground contamination fromdry cl eaner).

See also UT-- One Beacon Am Ins. Co. v. Huntsman Polyners Corp., 276 P.3d
1156 (Utah . App.) , cert. denied, 285 P.3d 1229 (Utah 2012) (decisions
appl yi ng exposure trigger theory to bodily injury, including progressive di sease
bodily injury, remain good | aw, exposure trigger theory has been rejected in
cases invol ving property damage cl ai nms).

(nl1l) Footnote 128. See:

CO - American Enployer's Ins. Co. v. Pinkard Constr. Co., 806 P.2d 954, 956
(Colo. . App. 1990) (roofing fill material caused gradual corrosion; damages
sustai ned during any period in which there was exposure to material);

W-- Lund v. Am Modtorists Ins. Co., 797 F.2d 544, 546 (7th Cr. 1986)
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(appl ying Wsconsin |aw, collapse of allegedly faulty roof after expiration of
policy).

(nl2) Footnote 129. US-- Eagl e-Picher Industries, Inc. v. Liberty Mit. Ins.
Co., 682 F.2d 12 (1st GCir. 1982)

(n13) Footnote 130. US-- Eagle-Picher Industries, 682 F.2d at 24-25

(nl14) Footnote 131. See:

US/M-- Marathon Flint Gl v. Anerican States Ins., 810 F. Supp. 850, 853
(E.D.Mch. 1992) ("The nanifestation theory ... provides the sane protection for
t he i nsurance conpany as a clainms made policy wthout the reduction in preni uns
for the insured.");

H -- Sentinel Ins. Co. v. First Ins. Co., 875 P.2d 894, 918 (Haw. 1994) ;
MD-- Harford County v. Harford Mut. Ins., 610 A 2d 286, 295 (M. 1992) ;

ND- - Ki ef Farnmers Cooperative Elevator Co. v. Farmland Mut. Ins. Co., 534
N.W2d 28, 36 (N.D. 1995) (citing Scottsdale Ins. Co. v. American Enmpire Surplus
Lines Ins. Co., 811 F. Supp. 210, 215 (D. M. 1993)

(nl5) Footnote 132. US-- Keene v. Ins. Co. of NN Am, 667 F.2d 1034 (D.C
Cir. 1981)

(nl6) Footnote 133. US -- Keene, 667 F.2d at 1047, 1049.
(nl7) Footnote 134. US -- Keene, 667 F.2d at 1047.

(n18) Footnote 135. NY-- Anerican Hone Products Corp. v. Liberty Miut. Ins.
Co., 748 F.2d 760 (2d GCir. 1984)

(n19) Footnote 136. E. g., M-- Wlverine Wrld Wde, Inc. v. Liberty Mit.
Ins. Co., No. 260330, 2007 Mch. App. LEXIS 657 (Mch. C. App. March 8, 2007)

(n20) Footnote 137. M-- Wlverine Wrld Wde, Inc. v. Liberty Mut. Ins. Co.
No. 260330, 2007 Mch. App. LEXIS 657 (March 8, 2007)

See also US/CT-- United Techs. Corp. v. Am Hone Assurance Co., 989 F. Supp
128, 153 (D. Conn. 1997)

(n21) Footnote 138. US/ OH- GenCorp, Inc. v. AlUIns. Co., 104 F. Supp. 2d
740, 748 (N.D. Chio 2000) (applying Onhio law) (noting that the continuous
trigger '"closely tracks the injury-in-fact trigger' ").

See al so:

CO- - Public Serv. Co. of Colo. v. Wallis & Cos., 986 P.2d 924, 939 n.12
(Col 0. 1999) ;

IL-- U S GypsumCo. v. Admiral Ins. Co., 268 Ill. App. 3d 598, 643 N. E. 2d
1226, 1257 (1994) (describing rationale of continuous trigger as substitute for
injury-in-fact when actual continuous injury would be inpossible to prove).

(n22) Footnote 139. US/PA-- City of Erie v. Guar. Nat'l Ins. Co., 109 F.3d
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156, 159 (3d Cir. 1997) (applying Manifestation trigger of coverage theory to
state tort claimfor malicious prosecution under Pennsylvania |aw); Coregis Ins.
Co. v. City of Harrisburg, No. 1:03-CV-920, 2006 U. S. Dist. LEXIS 20340 (M D
Pa. March 30, 2006) (san®e);

I D-- Idaho Counties Ri sk Managenent Program Underwriters v. Northland Ins.
Cos., 205 P.3d 1220 (ldaho 2009) (applying Manifestation trigger of coverage
theory to state tort claimfor malicious prosecution, and civil rights clains
under 42 U.S.C. § 1983, under I|daho I aw).

See also US/I A-- Cenesis Ins. Co. v. City of Council Bluffs, 677 F.3d 806
(8th Cir. 2012) (in context of nalicious prosecution claim where underlying
crimnal charges were filed in 1977, injuries "occurred" for insurance purposes,
in that year, not during policy periods from 2002 to 2004).

(n23) Footnote 140. US/PA-- Cty of Erie v. Guar. Nat'l Ins. Co., 109 F.3d
156, 159 (3d Cr. Pa. 1997) ("Under Pennsylvania |law, the general rule is that a
tort 'occurs' for insurance coverage purposes when the injuries caused by the
tort first become apparent or manifest thenselves. In the case of nalicious
prosecution, it is undisputed that the injuries caused by the tort first
mani fest thenselves at the time the underlying crimnal charges are filed.")
(citing Appal achian Ins. Co. v. Liberty Mut. Ins. Co., 676 F.2d 56, 62 (3d Cir.
1982) ("in this type of a case the occurrence takes place when the injuries
first manifest thenmselves."); D Auria v. Zurich Ins. Co., 507 A 2d 857 (Pa.
Super. Ct. 1986) ("an occurrence happens when the injurious effects of the
negligent act first nmanifest thenselves in a way that woul d put a reasonable
person on notice of injury."); Keystone Autonated Equi pnent v. Reliance Ins.

Co., 535 A 2d 648, 651 (Pa. Super. C. 1988) (sane)); Coregis Ins. Co. v. City
of Harrisburg, No. 1:03-CVv-920, 2006 U.S. Dist. LEXIS 20340 (MD. Pa. March 30,
2006) (citing Appal achian Ins. Co. v. Liberty Mut. Ins. Co., 676 F.2d 56, 62 (3d
Cr. 1982) ;

| D-- Idaho Counties Ri sk Mgnt. Program Underwiters v. Northland Ins. Cos.,
205 P.3d 1220, 1225-1226 (ldaho 2009) (adopting the district court's opinion
that "in this type of a case the occurrence takes place when the injuries first
mani f est thensel ves") (citing Kootenai County v. Wstern Cas. and Sur. Co., 113
| daho 908, 750 P.2d 87 (1988))

(n24) Footnote 141. But see ID-- Idaho Counties Risk Mgnt. Program
Underwriters v. Northland Ins. Cos., 205 P.3d 1220 (ldaho 2009) (applying
Mani festation trigger of coverage theory to civil rights clainms under 42 U S. C
§ 1983).

(n25) Foot note 142. See:

US/PA-- City of Erie v. Guar. Nat'l Ins. Co., 109 F.3d 156, 159 n.4 (3d GCir.
1997) ; Coregis Ins. Co. v. Gty of Harrisburg, No. 1:03-CV-920, 2006 U.S. Dist.
LEXI'S 20340, at * 6-10 (M D. Pa. March 30, 2006) ;

| D-- Idaho Counties R sk Mgnt. Program Underwiters v. Northland Ins. Cos.,
205 P. 3d 1220, 1224 (1daho 2009)

(n26) Footnote 143. City of Lee's Sunmit v. Mssouri Public Entity Risk
Managenent, 390 S.W3d 214 (Mb. C. App. 2012) (courts that have anal yzed
mal i ci ous prosecution and 42 U.S.C. § 1983 clains have found that rationale
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underlying application of nultiple trigger theory is not well-suited in those
cases, where any injury was evident from outset).
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§ 33.07 Al nost Every Decision Analyzing Coverage for Cains in |Innocence Cases
I nvol ves Only CGL Policies, and Even Under CG. Policies There Are More Open
Questions Than Answers

[1] Innocence Cases Can Contain Numerous Allegations Agai nst Severa
Def endants for Acts and Injuries During Miultiple Tinme Franes

I nnocence cases can contain nunmerous all egations agai nst several defendants for
acts and injuries during nultiple tinme franes. These all egations can al so take
the formof any nunber of clains, the nost conmon of which are tort clainms for
fal se arrest, nmalicious prosecution, false inmprisonment, intentional infliction
of erotional distress, and 42 U S.C. 8 1983 (and corresponding state) federa
civil rights clainms for suppression of excul patory evidence, fabrication of

evi dence, denial of access to courts, and unconstitutional supervisory and

pol i cy- maki ng functi ons.

There are only a handful of insurance opinions addressing these clainms in

i nnocence cases, and alnost all involve coverage anal yses under CGE and ot her
occurrence-based policies. In fact some of the clains have never been addressed
in the insurance coverage context under any type of policy, and the scarcity of
| aw on many of those that have nake drawi ng general rules, or even identifying
general approaches or rationales, difficult.

As a result, the coverage | andscape for npbst clainms in this type of case wll
present itself in various shades of gray, and |ogical, reasoned extrapolation is
often the only real touchstone. In these circunstances, cases interpreting the
underlying claimitself will offer the nbst guidance, nl44 especially as such
cases relate to the timng of the act and injury el ements.

[2] Commopn State Law Clains in Innocence Cases

[a] False Arrest and Malicious Prosecution Inplicate Policies in Miultiple
Years, But Wich and How Many Years Renains Unsettl ed
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To date, decisions addressing the availability of insurance coverage for

i nnocence cases have been Iimted al nbost exclusively to clains for fal se arrest
and nalicious prosecution. However, these few cases are | ess than deterninative
on even these two clainms, much | ess the numerous other clains that can be
asserted in innocence cases.

The courts that have addressed the question of which policies are inplicated by
fal se arrest and nalicious prosecution appear split.

One side of this split holds that false arrest and nalicious prosecution clains
are covered only by the policies in effect at the tinme of the arrest and at the
time charges are filed or the conviction occurred provide coverage,

respectively. nl145 However, the first two of these cases, City of Erie nl46 and
Coregis, nl47 both apply Pennsylvania |aw, which had already adopted a

Mani festation trigger of coverage theory. nl48 Moreover, the courts in both
expressly applied the Manifestation trigger in reaching their conclusions. nl149
The courts in North River nl50 and | daho Counties nl51 also expressly applied
the Manifestation triggers in reaching its conclusion; nl52 as both Florida and
| daho had al ready adopted a Manifestation trigger as well. n153 It is worth
noting that the Manifestation trigger of coverage theory is a minority view, and
is the only one of the trigger of coverage theories that |imts coverage to
policies in a single year.

’, Cross Reference:

See Section 33.06, "Trigger of Coverage" Theories May Apply to
Coverage O ains Under Policies Wth Injury-Based |nsuring Agreenents,
above.

There are two additional points to consider when evaluating this line of cases.
First, all of these cases analyzed only CE and other occurrence-based policies.
nl54 Second, and perhaps of equal interest, none of the cases involved an
additional, separate tort claimfor false inprisonnent that was alleged to have
begun only after the conviction. As nobst injury-based LEL policies and npst
personal injury coverage under CGE policies purport to cover "false arrest,”
"mal i ci ous prosecution,” and "false inmprisonment"--the sequential, separate
events that happen to npst exonerated indviduals--a different result may have
been reached were such a claimincluded. O course, in City of Erie, Coregis,
and | daho Counties, which were jurisdictions that had adopted a Manifestation
trigger, it is unclear whether the inclusion of a false inprisonnent claimwould
have yielded a different result, or what that result would have been

’ Cross Ref erence:

See the discussion at Section 33.04[1][a][ii], True Injury-Based
I nsuring Agreements Merely Require An Injury During the Policy Period
to I nvoke Coverage, above.

On the other side of this split, one court has held that, under policies
containing injury-based insuring agreenments that include "false inprisonment"”
within the policy's definition of covered injuries, false arrest and malici ous
prosecution clainms are covered under all policies that are in effect during any
portion of the inprisonnent. nl55 This decision is based on a literal reading of
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the policies' |anguage. nl156 Further, the court's analysis in this case involved
LEL (not CA.) policies with injury-based Insuring Agreements. nl57

No case on either side of this split addressed fal se arrest and malicious
prosecution clains under an act-based insurance policy.

To sonme extent, these two lines of cases seemto have undertaken entirely

di vergent analysis, and not nerely reached different conclusions fromthe sane
analysis. Wiile this could certainly be accounted for by the difference in
policy |anguage being interpreted by both sides, or the trigger of coverage

t heory invol ved, or both, a close reading of the analysis set forth on both

si des suggests a nore fundanental disconnect.

Lexi s. com Sear ch
To find decisions discussing insurance coverage for innocence clains,
after choosing the appropriate jurisdiction or treatise, use innocence
/p insur! as the terns and connectors.

[b] No Court Has Yet Addressed Coverage for Tort C ainms Based Upon
Rest at enent (Second) of Torts Section 321(1) or Cases Like Linone v. United
States

Courts have | ong recogni zed causes of action based specifically upon allegations
of ongoi ng or continuing inmproper conduct. The traditional statenent of such
clains is set forth in condensed and general formin Restatenment (Second) of
Torts section 321(1):

(1) If the actor does an act, and subsequently realizes or should
realize that it has created an unreasonable risk of causing physica
harmto another, he is under a duty to exercise reasonable care to
prevent the risk fromtaking effect.

Conment a. The rule stated in Subsection (1) applies whenever the
actor realizes or should realize that his act has created a condition
whi ch invol ves an unreasonable risk of harmto another, or is |eading
to consequences which involve such a risk. The rul e applies whether
the original act is tortious or innocent. If the act is negligent, the
actor's responsibility continues in the formof a duty to exercise
reasonabl e care to avert the consequences which he recogni zes or
shoul d recognize as likely to follow n158

To be clear, section 321(1) is not addressed specifically to insurance coverage
clains, but rather to the act elenent in the underlying tort claim Courts have
yet to consider how clains such as those set forth in section 321(1) will be
interpreted for purposes of determ ning whether a particular policy is

i mpl i cated. However, under policies containing act-based insuring agreements
that purport to cover any act, om ssion or breach of duty, logic would dictate
t he concl usion that such policies in nultiple years could provide coverage for
such cl ai ns.

A nunber of the states to have addressed the issue have adopted or indicated
that they woul d adopt clainms based upon section 321(1), n159 although a few
States have expressly refused to do so. nl60 The najority of states have either
not yet considered the issue, or have raised the issue w thout indicating a
likely outcone. nl6l
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O all of the cases involving section 321(1), Linone v. United States is the
nost instructive. nl162 In Linone, four wongfully convicted and inprisoned
Plaintiffs brought a nunber of clains against the governnent, alleging that
agents of the Federal Bureau of Investigations had suborned perjury in order to
frame them and then conspired to keep themin jail for three decades. nl63

In addressing plaintiffs' clainms, the Linmone court held that the FBlI agents, by
suborning testinmony froma wi tness that they knew was false, were directly
responsi ble for creating an unreasonable risk of harmto the plaintiffs, and
therefore had "a duty to exercise reasonable care to prevent the risk from
taking effect." nl64 As the Linobne court went on to cogently observed:

It is true that, in general, one does not have a duty to take
affirmati ve action, however, a duty to prevent harmto others arises
when one creates a dangerous situation, whether that situation was
created intentionally or negligently.

| enphasize that this is not liability based nerely on failure to
act; it is affirmative action exacerbated by later inaction. This is
not "the situation of a mere passerby who observes a fire and fails to
alert authorities; the defendant started the fire and then increased
the risk of harmfromthat fire by allowing it to burn without taking
adequate steps either to control it or to report it to the proper
authorities." | reject defendant's argument that, having | abored so
intensively to bring together spark and kindling, it had no duty to
intervene in the resulting fire. Indeed, this fire, if the netaphor
can be so extended, was to burn for many years. Each tinme an
i mprisoned nman petitioned for commutation, the FBI did not nerely fai
to go to the authorities with what they knew-the state authorities
cane to them and they actively renewed their commitnment to keeping
the fire burning. nl65

Reason suggests that section 321(1)-type clains that are adopted within a
jurisdiction as Linobne was by the First Crcuit would be highly persuasive, if
not dispositive, on subsequent coverage issues involving the timng of any
tenmporally restricted act requirenment in a policy, especially as nost LEL
policies define the act coverage condition to include "breach of duty." A
jurisdiction that recogni zes a separate tort, a necessary elenment of which is a
subsequent act or omission, would be unlikely to deny coverage under any
act-based policy in effect while the subsequent act or om ssion, absent a clear
exclusion in the policy.

Section 321(1) claims in cases |ike Linbne appear sinmlar to, yet broader than
section 1983 clains for denial of access to courts in cases |like Germany v.
Vance. nl66

’ Cross Ref erence:

See the discussion at Section 33.07[2][c], Access to Court d ains,
above.

[3] Commopn Federal Civil Rights Cains in Innocence Cases

[a] Brady C ains
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There is alnpost no |law interpreting i nsurance coverage clains prem sed on Brady
violations asserted in innocence cases. In these circunstances, cases
interpreting the section 1983 claimfor the violation itself will offer the nopst
gui dance, especially as such cases relate to the timng of the act and injury

el enents of a Brady violation.

In the sem nal case of Brady v. Maryland, the United States Suprene Court held

t hat due process requires the governnment, including |aw enforcenent officers,
nl67 to disclose material excul patory evidence in the governnent's possession to
t he defense. nl68

For evidence known to the governnent during or before the tine of trial, courts
have consistently held that "[a] prosecutor’'s decision not to preserve or turn
over excul patory material before trial, during trial, or after conviction is a
vi ol ati on of due process" under Brady. nl69 In other words, courts are uniform
in their recognition of Brady as inposing a duty to cone forward with

excul patory evi dence both pre- and post-conviction. This is relevant to policies
with both act- and injury-based Insuring Agreenents.

One case, Steidl v. Fernon, is also instructive. nl70 In Steidl, Plaintiff
asserted a section a 1983 claimasserting Brady violations for a police
officer's failure to disclose excul patory evidence. After striking down the
officer's qualified imunity defense, the Seventh Circuit went on to expressly
recogni ze that plaintiff's claimentitled himto relief fromthe tinme that the
of ficer discovered the excul patory evidence through the time of Plaintiff's
eventual release. nl71 On other words, injuries for a Brady violation al so
continue fromthe first act through the tine of rel ease.

VWet her Brady inmposes a duty to disclose excul patory evidence that is only

di scovered to exist after the trial is unclear, as federal circuit courts appear
to split on the question. nl72 Requiring such a duty would seem preferable, not
only because it better effectuates constitutional norms, nl73 but al so because
it better conports with our notions of justice.

Even in a jurisdiction where the Brady duty is held not extend to evidence

di scovered by the government post-trial, the failure to come forward with such
evi dence may support a section 1983 claimfor the denial of access to courts, or
potentially a state law claimin jurisdictions that have adopted Restatenent
(Second) of Torts section 321(1).

’ Cross References:

See the discussions at Section 33.07[2][c], Access to Court O ains
and Section 33.07[1][b], No Court Has Yet Addressed Coverage For Tort
Cl ai ns Based Upon Restatenent Section 321(1) or Cases Like Linone v.
United States, above.

[b] Fabrication O ains

Oficers may be liable under 42 U S. C. § 1983 "when they conspire to procure
groundl ess state indictnents and charges based upon fabricated evidence or

fal se, distorted, perjurious testinmony presented to official bodies in order to
mal i ciously bring about a citizen's trial or conviction." nl74 Fabrication is a
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termof art, and can include any nunber of acts, including but not linmted to
the use of a false or nmisleading police docunent, coercing or provoking a fal se
or untrue confession, or any tanpering wi th evidence. nl75

As the Supreme Court has noted, it is not the creation or existence of a
fabrication, but "its use in a fashion that deprives sonmeone of a fair trial or
otherwi se harns him [that] violates the Constitution." nl76 Lower courts note
and follow this rule, and several have applied it to hold that an officer who
fabricates evidence and then puts it "in a drawer, or frane[s] it and [hangs] it
on the wall but [takes] no other step," has not violated the constitution. nl77
Understanding the timng of this elenent is thus highly relevant to anal yzing
whet her the tenporally restricted coverage condition in a policy is invoked.

One point that is unclear is whether each use would support a claimfor
separate, stand alone violation. For exanple, fabricated evidence is used at
trial and then, after conviction, used to defeat a habeas proceedi ng. From an
i nsurance coverage perspective, the fact that either use is a violation and
woul d support a section 1983 claimis perhaps the nore salient point.

[c] Access to Court d ains

Yet another claimfrequently asserted in innocence cases stens fromthe denial
of the constitutional right of access to courts. nl178 Wiile an individual is in
state custody, the Fourteenth Amendnent places an affirmative duty on state
officials to ensure continuing, meaningful access to the courts. nl179 It is well
settled that the constitutional right of access to courts continues even after
an incarceration: "Prisoners, no |ess than any other citizens, have a
constitutional right of access to the courts,” nl180 and this access nust be
"adequate, effective, and neaningful." nl181

Courts have explicitly recognized that this "right to adequate, effective and
nmeani ngf ul access to the courts" is violated where a governnent actor who, after
a conviction, "w thholds evidence that woul d enable an individual to prove a
claimin court violates the individual's constitutional right of access.” nl82
St at ed anot her way, the wi thhol di ng of excul patory evidence and di scovery
necessary for a prisoner to prepare and file an effective post-conviction
application for relief--and thereby nmeaningfully access the courts for

revi ew-constitutes a due process violation actionable under Section 1983.

This scenario can arise when evidence is wthheld during appeal, during a habeas
petition, or during any other post-conviction relief mechani smattenpted, nl183

t hough no court has ever addressed whether a denial of access to courts claim
woul d al so arise in the context of applications for executive clenency.

This recognition that post-conviction conceal nent of excul patory evi dence
constitutes a separate and distinct due process violation has significant
coverage inplications. Indeed, under both injury-based and act-based policies,
t hese due process violations may constitute acts

[d] Monell dains

In addition to clains against officers and other frontline individuals,
i nnocence cases often assert separate clains agai nst the government entity
itself for constitutional violations.
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In Monell v. Departnent of Social Services, the Suprenme Court held that although
a municipality cannot be held vicariously liable for the unconstitutiona

actions of its enpl oyees under section 1983, it can be held directly liable for

i mpl enentation of its own unconstitutional policies, nl84 and can be sued for
"monetary, declaratory, or injunctive relief". nl85

There are several ways of establishing a liability against a nunicipality or
ot her | ocal government entity under 42 U . S.C. § 1983: nl86

# the inplementation or execution of a "policy statenent, ordinance,
regul ation, or decision officially adopted and promnul gated by th[e]
body's officers;" nl187

# a |long-standi ng unconstitutional custom or practice that was not
formal | y adopted by | awrakers; nl188

# a failure to properly train or supervise its enployees; n189

# failing to adequately screen its enpl oyee before hiring if an
"adequat e screening woul d have shown that 'this officer was highly
likely to inflict the particular injury suffered by the plaintiff;’
n190 and

# when a final policymaker of the entity makes an unconstitutiona
decision or acts in an unconstitutional manner. nl91

Cl ai ns based on any or all of this conduct are routinely brought in innocence
cases. nl1l92

It is relevant to coverage anal yses that Monell clainms are not vicarious
liability clainms, but are instead separate clains based upon the direct actions
or om ssions of the entity, through its officers and supervisors. nl93 To this
end, while a constitutional violation by an officer or other non-supervisory

i ndividual actor is a predicate to a Mnell claim nl194 the claimagainst that
of ficer or other non-supervisory individual need not be actionable or even
brought for the Monell claimto succeed. nl1l95

And the Third Circuit has sinmply held that "the district court [is required] to
review the plaintiffs' nunicipal liability clains independently of the section
1983 cl ai ms agai nst the individual police officers, as the GCity's liability for
a substantive due process violation does not depend upon the liability of any
police officer.” nl96

There is a scarcity of case |aw regarding i nsurance coverage for Monell clains.
But there are two insurance cases anal yzing Mnell clains in innocence cases.
n197 In North River, the underlying plaintiff brought clainms for malicious
prosecution and a nunber civil rights violations, including failure to supervise
and train. nl198 The insured had a CGE policy, covering clains for bodily injury
and personal injury. nl199 The court, without analysis or elaboration on the
section 1983 clains, treated all clains to the sane anal ysis used for malicious
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prosecution--where the only predicate officer violation was all eged to have
happened- - and applied the Manifestation trigger of coverage theory to hold that
all injuries occurred upon conviction, and hence a single policy applied. n200

It is an open question which policies would be inplicated in a jurisdiction that
had rejected the Manifestation trigger, which is the majority of jurisdictions.
n201 It is also an open question how any jurisdiction would apply a coverage
analysis to a Minell claimthat asserted a denial of access to courts violation
in connection with a post-conviction appeal or habeas petition, or
post-conviction fabrication claimas the predicate officer violation

Lexi s. com Sear ch
To find decisions discussing Mnell clains agai nst a government entity
itself, after choosing the appropriate jurisdiction or treatise, use
"monel | " and i nnocence /p insur! as the terns and connectors.

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
Crimnal Law & ProcedureDi scovery & InspectionBrady Material sBrady C ai s

FOOTNOTES:
(nl) Footnote 144. See, e.g., US/PA-- City of Erie, Pa. v. Guar. Nat'l Ins. Co.,
109 F.3d 156, 158 (3d Gr. 1997)

(n2) Footnote 145. See, e.qg.

US/FL-- North River Ins. Co. v. Broward County Sheriff's Ofice, 428 F
Supp. 2d 1284 (S.D. Fla. 2006) ;

US/I A-- Genesis Ins. Co. v. Gty of Council Bluffs, 677 F.3d 806 (8th Cir.
2012) (in context of malicious prosecution claim where underlying crimnna
charges were filed in 1977, injuries "occurred" for insurance purposes, in that
year, not during policy periods from 2002 to 2004);

US/IL-- TIG Indem Co. v. MFatridge, No. 06-2008, 2007 U.S. Dist. LEXIS
23788 (C.D. Il1l. 2007) ; Northfield Ins. Co. v. Gty of Waukegan, 761 F. Supp
2d 766 (N.D. IIl. 2010) , aff'd, 701 F.3d 1124 (7th Cr. 2012) ;

US/PA-- City of Erie v. Quar. Nat'l Ins. Co., 109 F.3d 156 (3d GCr. 1997) ;
Coregis Ins. Co. v. City of Harrisburg, No. 1:03-CV-920, 2006 U S. Dist. LEXI S
20340 (M D. Pa. March 30, 2006) ;

ID-- Idaho Counties Risk Mgnt. Program Underwiters v. Northland Ins. Cos.,
205 P.3d 1220 (1daho 2009)

(n3) Footnote 146. US/PA-- City of Erie, Pa. v. Guar. Nat'l Ins. Co., 109
F.3d 156 (3d Cr. 1997)

(n4) Footnote 147. US/PA--Coregis Ins. Co. v. City of Harrisburg, No.
1:03-Cv-920, 2006 U.S. Dist. LEXIS 20340 (M D. Pa. March 30, 2006)

(n5) Footnote 148. See US/PA-- City of Erie v. Guar. Nat'l Ins. Co., 109 F.3d
156, 159, 162-163 (3d Cir. 1997) (finding that "a tort occurs for insurance
pur poses under Pennsylvania |law at the tine when the injuries caused by the tort



Page 66
4-33 New Appl eman on Insurance Law Library Edition 8§ 33.07

first manifest thenselves.") (citing Appal achian Ins. Co. v. Liberty Miut. Ins.
Co., 676 F.2d 56, 62 (3d Cir. 1982) ("in this type of a case the occurrence
t akes place when the injuries first manifest thenselves.");

PA-- D Auria v. Zurich Ins. Co., 507 A 2d 857 (Pa. Super. C. 1986) ("an
occurrence happens when the injurious effects of the negligent act first
mani fest thenselves in a way that woul d put a reasonabl e person on notice of
injury."); Keystone Automated Equi prent v. Reliance Ins. Co., 535 A 2d 648, 651
(Pa. Super. C. 1988) (sane)).

Under the Manifestation trigger, only the policy in effect at the time the
injury is first reasonably susceptible of detection is triggered. The
Mani festation trigger is a minority view, and is the only one of the trigger of
coverage theories that Iimts coverage to policies in a single year. See
di scussion at Section 33.06, Trigger of Coverage" Theories May Apply to Coverage
Clains Under Policies Wth Injury-Based |Insuring Agreenents, above.

(n6) Footnote 149. US/PA-- City of Erie v. Guar. Nat'l Ins. Co., 109 F.3d
156, 159 (3d Cir. 1997) (the tort of malicious prosecution "occurs” when "the
injuries caused by the tort first beconme apparent or manifest thenmselves. In the
case of malicious prosecution, it is undisputed that the injuries caused by the
tort first manifest thenselves at the tine the underlying crimnal charges are
filed"); Coregis Ins. Co. v. Gty of Harrisburg, No. 1:03-CV-920, 2006 U.S
Dist. LEXIS 20340, at *25 (M D. Pa. March 30, 2006) ("W hold that in this type
of a case the occurrence takes place when the injuries first manifest
t hensel ves") (quoting Appal achian Ins. Co. v. Liberty Mut. Ins. Co., 676 F.2d
56, 62 (3d Cir. 1982))

(n7) Footnote 150. US/FL-- North River Ins. Co. v. Broward County Sheriff's
Ofice, 428 F. Supp. 2d 1284 (S.D. Fla. 2006)

(n8) Footnote 151. |ID-- ldaho Counties Risk Mgnt. Program Underwiters v.
Northland Ins. Cos., 205 P.3d 1220 (I|daho 2009)

(n9) Footnote 152. ID-- Idaho Counties Ri sk Mgnt. Program Underwiters v.
Northland Ins. Cos., 205 P.3d 1220, 1225-1226 (1daho 2009) (adopting the
district court's opinion that "in this type of a case the occurrence takes place
when the injuries first nmanifest thenselves") (citing Appal achian Ins. Co. v.
Liberty Mut. Ins. Co., 676 F.2d 56, 62 (3d Cir. 1982) ; Kootenai County v.
Western Cas. and Sur. Co., 750 P.2d 87 (ldaho 1988))

(nl10) Footnote 153. E.g.

US/FL-- N. River Ins. Co. v. Broward County Sheriff's Ofice, 428 F. Supp
2d 1284, 1289-1290 (S.D. Fla. 2006) ("Although there does not appear to be a
Florida case directly on point, '"Florida courts follow the general rule that the
time of occurrence within the neaning of an indemmity policy is the tine at

which the plaintiff's injury first manifest. ... The Florida courts have al so
stated that bodily injury or other identifiable event must occur during the
policy period." ") (citing Anerican Mtorists Ins. Co. v. Southern Security Life

Ins. Co., 80 F. Supp. 2d 1280, 1284 (M D. Ala. 2000) (declining to extend

i nsurance coverage to plaintiffs' alleged nental anguish, which occurred after
the policy period had expired, and after the alleged fraud that caused the
ment al angui sh occurred); Travelers Ins. Co. v. C. J. Gayfer's & Co., 366 So. 2d
1199, 1202 (Fla. Dist. C. App. 1979) (refusing to extend coverage "to include
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liability for the consequences of an occurrence beyond the policy period"); Auto
Owners Ins. Co. v. Travelers Cas. & Sur. Co., 227 F. Supp. 2d 1248, 1266 (M D.
Fla. 2002) ("It is the damage itself which must occur during the policy period
for coverage to be effective. ... The '"trigger' for coverage [under the]
policies is when the danage occurs and if danmage is continuously occurring, the
"trigger' is the tine the damage 'manifests' itself or is discovered')); Axis
Surplus Ins. Co. v. Contravest Constr. Co., No. 6:11-cv-320-Ol-28DAB, 2012 U.S.
Dist. LEXIS 77489 (MD. Fla., June 5, 2012) (applying injury-in-fact trigger

t heory and di stinguishing Gayfer's);

| D-- Idaho Counties R sk Mgnt. Program Underwiters v. Northland Ins. Cos.,
205 P.3d 1220, 1225-1226 (ldaho 2009) (citing Kootenai County v. Western Cas.
and Sur. Co., 750 P.2d 87 (ldaho 1988))

(nll) Footnote 154. See:

US/FL-- North River Ins. Co. v. Broward County Sheriff's Ofice, 428 F
Supp. 2d 1284, 1286-1287 (S.D. Fla. 2006) ;

US/IL-- TIG Indemity Co. v. MFatridge, No. 06-2008, 2007 U.S. Dist. LEXIS
23788, at *3 (C.D. Ill. Mar. 30, 2007) ;

US/PA-- City of Erie v. Quar. Nat'l Ins. Co., 109 F.3d 156, 159 (3d Cr.
1997) (failing to distinguish between occurrence-based and w ongful act
policies); Coregis Ins. Co. v. City of Harrisburg, No. 1:03-CV-920, 2006 U.S.
Dist. LEXIS 20340, at *6-10 (M D. Pa. March 30, 2006) ;

| D-- Idaho Counties R sk Mgnt. Program Underwiters v. Northland Ins. Cos.,
205 P.3d 1220 (1daho 2009)

(nl12) Foot note 155. NY-- National Casualty Ins. Co. v. M. Vernon, 128 A D.2d
332, 334 (N. Y. App. Div. 1987)

This authority is likely distinguishable under policies that do not include
"inprisonnent” within the enunerated injuries covered

(nl1l3) Footnote 156. NY-- National Casualty Ins. Co. v. M. Vernon, 128 A D.2d
332, 336-337 (N.Y. App. Div. 1987)

(nl4) Footnote 157. NY-- National Casualty Ins. Co. v. M. Vernon, 128 A D. 2d
332, 334 (N.Y. App. Div. 2d Dept 1987)

(nl15) Footnote 158. Restatement (Second) of Torts § 321(1) (1965) (enphasis
added) .

(nl16) Footnote 159. See, e.g.

AK-- Bryson v. Banner Health Sys., 89 P.3d 800, 805 n.11 (Al aska 2004) ;

CA-- Davidson v. City of Westminster, 32 Cal. 3d 197, 207 (1982) (declining
to extend doctrine to police officers who failed to prevent stabbing); People v.
AQiver, 210 Cal. App. 3d 138, 143 (1989) ; Johnson v. County of Los Angeles, 143
Cal . App. 3d 298, 310 (1983)

MA- - Commonweal th v. Levesque, 766 N. E.2d 50, 56-57 (Mass. 2002) (applied in
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crimnal context);
NM - Segura v. K-Mart Corp., 62 P.3d 283, 289 (NM C. App. 2002) ;

SC-- Faile v. S. Carolina Dept. of Juv. Justice, 566 S.E.2d 536, 546 n.8
(S.C 2002) ;

WA-- Parrilla v. King County, 157 P.3d 879, 8384 (Wash. C. App. 2007)

W/-- Courtney v. Courtney, 413 S.E. 2d 418, 425 (W Va. 1991) ;

W-- Schicker v. Leick, 162 NNW2d 66, 71 (Ws. 1968) (applyi ng RESTATEMENT
(SECOND) OF TORTS § 321(1) to farmer who maintained property in dangerous
condi tion).

See al so:

AL-- Cochran v. Keeton, 252 So. 2d 307, 312 (Ala. Civ. App. 1970) (cited but
not applied);

DE-- Pipher v. Burr, No. 96C-08-011-WQ 1998 Del. Super. LEXI S 26, at *32
(Del. Super. C. Jan. 29, 1998) (nentioned but not adopted in unreported case);

FL-- Wiite v. Gty of Waldo, 659 So. 2d 707, 710 (Fla. Dist. C. App. 1995)
(rmentioned but not adopted);

KS-- Patton v. Hutchinson WI-Rich Mg. Co., 861 P.2d 1299, 1307 (Kan. 1993)
(rmentioned but not adopted);

ME-- Trusiani v. Cunberland & York Distributors, Inc., 538 A 2d 258, 263
(Me. 1998) (discussed in dicta);

NH - Walls v. Oxford Mgnt. Co., Inc., 633 A 2d 103, 106 (N H 1993)
(di scussed as general rule, but in context of duty of landlord to prevent
crimnal attack);

NJ-- Podias v. Mairs, 926 A 2d 859, 864 (N.J. Super. C. App. Dv. 2007)
(cited in general discussion but not adopted);

OR-- Fireman's Fund Aner. Ins. Co. v. Pac. Power & Light Co., 525 P.2d 157,
163 n.9, 164 n.14 (O . 1974) (cited to conpare anot her Restatenent provision);

VA- - Keophuni hae v. Brewer, 6 Va. Cr. 80, 81 (1983) (cited but not
adopt ed) .

(nl7) Footnote 160. See:

CT-- Murillo v. Seymour Anbul ance Ass'n, Inc., 823 A 2d 1202, 1207 (Conn.
2003)

IL-- Brewster v. Rush-Presbyterian-St. Luke's Medical Center, 836 N E. 2d
635, 639 (IIl. App. C. 2005) ("This section of the Restatenent has been
criticized for its vagueness and seenmingly linitless scope.");

M-- Gregory v. Cincinnati Inc., 538 N.W2d 325, 334 n.29 (Mch. 1995)
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("Plaintiff has not cited any case wherein a M chigan court has adopted [§
321(1)] and has not denobnstrated that such a duty was intended to apply to
products liability actions.");

MN- - Domagal a v. Rolland, 805 NW2d 14 (M nn. 2011) ;

PA-- dick v. Martin & Mohler, Inc., 535 A 2d 626, 629 (Pa. Super. C. 1987)
("The Supreme Court of Pennsylvani a has never adopted section 321 as the | aw of
Pennsyl vani a, and as the intermedi ate appellate court we decline to do so.");

TX-- Anerican Tobacco, Inc. v. Ginnell, 951 S.W2d 420, 438 (Tex. 1997)

(n18) Footnote 161. Arizona, Arkansas, Col orado, District of Colunbia,
Georgia, Hawaii, |daho, Indiana, |owa, Kentucky, Louisiana, Mryland,
M ssi ssippi, Mssouri (applied in a federal district case, Allen v. United
States, 370 F. Supp. 992, 1001-1002 (E.D. M. 1973)) , Montana, Nebraska,
Nevada, New York, North Carolina, North Dakota, GChio, Cklahonma, Rhode Island
South Dakota, Utah (cited in a federal district court case, Or v. Brigham Young
Univ., 960 F. Supp. 1522, 1529 (D. Utah 1994)) , Tennessee, Vernont, and

Woni ng.

(nl19) Footnote 162. MA-- Linone v. United States, 497 F. Supp. 2d 143 (D
Mass. 2007)

(n20) Footnote 163. MA-- Linone v. United States, 497 F. Supp. 2d 143, 151
(D. Mass. 2007)

(n2l1) Footnote 164. MA-- Linone v. United States, 497 F. Supp. 2d 143, 230
(D. Mass. 2007)

(n22) Footnote 165. MA-- Linobne v. United States, 497 F. Supp. 2d 143
230-231 (D. Mass. 2007)

(n23) Footnote 166. US/ MA-- Gernany v. Vance, 868 F.2d 9 (1st Cir. 1989)

(n24) Footnote 167. US-- Youngblood v. West Virginia, 547 U S. 867 (2006)
("[A] Brady violation occurs when the governnent fails to disclose evidence
materially favorable to the accused ... even evidence that is known only to
police investigators and not to the prosecutor. ... ").

See also US/FL--United States of Anerica v. Lebron, No. 8:10-cr-258-T-17MAP
2012 U.S. Dist. LEXIS 142434 (MD. Fla., Cct. 2, 2012) (while Brady would
require government to turn over all material to extent request sought
excul patory nmaterial or inpeachment material relating to financial institution
at issue, nothing in Youngbl ood suggests expansi on of Brady to include evidence
related to investigation of institution, as opposed to individual who testifies
adverse to defendant).

(n25) Footnote 168. US-- Brady v. Maryland, 373 U S. 83, 86 (1963)
(n26) Foot note 169. See:

US-- Broamv. Bogan, 320 F.3d 1023, 1030 (9th G r. 2003) (enphasis added).
See also Steidl v. Fernon, 494 F.3d 623, 625 (7th Cr. 2007) ; Tennison v. City
& County of San Francisco, 570 F.3d 1078, 1094 (9th Cr. 2009) ; Smith v.
Roberts, 115 F. 3d 818, 820 (10th G r. 1997) ; Posey v. Pruger, 762 F. Supp. 2d
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1086 (N.D. 111. 2011)
(n27) Footnote 170. US-- Steidl v. Fernmon, 494 F.3d 623, 625 (7th Cr. 2007)

(n28) Footnote 171. US-- Steidl v. Fernon, 494 F.3d 623, 633 (7th Cr. 2007)

(n29) Footnote 172. Conpare US-Leka v. Portuondo, 257 F.3d 89, 100 (2d GCir.
2001) ("Brady requires disclosure of information that the prosecution acquires
during the trial itself, or even afterward") and Smith v. Roberts, 115 F.3d 818,
820 (10th Cir. 1997) (applying the Brady duty to evidence discovered after tria
but during direct appeal) with United States v. Jones, 399 F.3d 640, 647-648
(6th Cir. 2005) (holding that excul patory evidence discovered after trial is not
Brady evi dence, but may support a notion for a newtrial under Fed. R Crim P
33) and G bson v. Superintendent of N J. Dep't of Law & Pub. Safety, 411 F.3d
427, 444 (3d Cir. 2005) , overruled on other grounds by Dique v. N.J. State
Police, 603 F.3d 181 (3d Cir. 2010)) ("However, G bson has pointed to no
constitutional duty to disclose potentially excul patory evidence to a convicted
crimnal after the crimnal proceedi ngs have concluded and we decline to
concl ude that such a duty exists.").

(n30) Footnote 173. See US/ KY-- Jones v. Conpnweal th of Kentucky, 97 F.2d 335
(6th Cir. 1938) ("[T]he fundanmental conceptions of justice which Iie at the base
of our civil and political institutions must with equal abhorrence condemm as a
travesty a conviction upon perjured testinmony if later, but fortunately not too
late, its falseness is discovered ... the state in the one case as in the other
is required to afford a corrective judicial process to renedy the all eged wong,
if constitutional rights are not to be inpaired.").

(n31) Footnote 174. E.g., US-- Anthony v. Baker, 767 F.2d 657, 662 (10th Cir.
1985) . See also Wnslowv. Smth, 696 F.3d 716 (8th Cr. 2012) (failure to
i nvestigate claimnmay be inextricably bound with fal se evidence claim where
plaintiff's theory is that investigators recognized deficiencies in case and
manuf actured fal se evidence to fill those gaps); Devereaux v. Abbey, 263 F.3d
1070, 1075 (9th Cir. 2001) (recognizing "a clearly established constitutiona
due process right not to be subjected to criminal charges on the basis of false
evidence that is deliberately fabricated by the governnent"); Pierce v.
Glchrist, 359 F.3d 1279, 1285 (10th G r. 2004) ("[The Fourteenth Anendnent
establishes the] right not to be deprived of liberty wi thout due process of |aw,
or nore specifically, as the result of the fabrication of evidence by a
government officer acting in an investigative capacity.").

(n32) Footnote 175. See, e.g., US/AL-- Titan Indem Co. v. Newon, 39 F
Supp. 2d 1336 (N.D. Ala. 1999) (finding insurance coverage for fabrication of
evi dence where officer planted drugs to secure conviction).

(n33) Footnote 176. US-- Buckley v. Fitzsimmons, 509 U S. 259, 273 (1993)

(n34) Footnote 177. US-- Buckley v. Fitzsimmons, 20 F.3d 789, 795 (7th Cr.
1994) (enphasis added).

See al so:

US/ M\-- Lawence v. City of St. Paul, 740 F. Supp. 2d 1026 (D. M nn. 2010) ;
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US/RI - Landrigan v. Warwi ck, 628 F.2d 736, 744 (1st Cir. 1980) ("[We do not
see how the existence of a false police report, sitting in a drawer in a police
station, by itself deprives a person of a right secured by the Constitution and
laws. ") ;

US/ TX--Perkins v. Metro. Transit Auth., No. H11-1102, 2012 U S. Dist. LEXI S
150780 (S.D. Tex., Cct. 19, 2012) (where plaintiff conplained about police
interrogation of third party, not of hinself, even if he could allege violation
of his substantive due process rights, that claimwould not inure to his
benefit).

E.g., US/NY-- Zahrey v. Coffey, 221 F.3d 342, 348 (2d Cir. 2000) (citing
Zahrey v. Cty of New York, No. 98 Civ. 4546 (LAP), 1999 U.S. Dist. LEXIS 11912
(S-D.N. Y. Aug.4, 1999) ); Landrigan v. City of Warw ck, 628 F.2d 736, 744 (1st
Cr. 1980) ; Bertuglia v. Gty of New York, 839 F. Supp. 2d 703 (S.D.N. Y. Mar
19, 2012)

(n35) Footnote 178. See generally Annual Review of Crimnal Procedure, 40
Geo. L.J. Ann. Rev. Crim Proc., 1007, 1009-1014 (2011).

(n36) Footnote 179. See US-- Bounds v. Smith, 430 U. S. 817, 824 (1977)

(n37) Footnote 180. US-- Beauchanp v. Mirphy, 37 F.3d 700, 709 (1st Cr.
1994) (citing Bounds v. Smith, 430 U. S. 817, 821 (1977) ; Wl ff v. MDonnell,
418 U. S. 539, 71 Chio Op. 2d 336 (1974) ; Johnson v. Avery, 393 U. S. 483 (1969)

(n38) Footnote 181. US/ MA-- Cernany v. Vance, 868 F.2d 9, 14 (1989) (quoting
Bounds, 430 U.S. at 822 ).

(n39) Foot note 182. See:

US/MA -- Cermany, 868 F.2d at 14, 16 (noting that a "reasonable official”
shoul d understand that the right of access to courts "would be violated by the
intentional or recklessly indifferent w thholding of potentially excul patory
i nformati on from an adj udi cated delinquent or fromthe court itself") (citing
US/W-- Bell v. Gty of MIwaukee, 746 F.2d 1205, 1260-1263 (7th Cr. 1984)

US/ LA-- Ryland v. Shapiro, 708 F.2d 967, 971-975 (5th Cr. 1983))

See also US-- Smith v. Maloney, No. 93-1297, 1993 U. S. App. LEXI S 28329, at
*2 (1st CGir. Nov. 1, 1993)

(n40) Footnote 183. See, e.g., US/MA-- Gernany, 868 F.2d at 14 (citing
US/W-Bell v. Gty of MIwaukee, 746 F.2d 1205, 1260-1263 (7th Cr. 1984)
US/ LA- Ryland v. Shapiro, 708 F.2d 967, 971-975 (5th Cr. 1983) ).

See also US- Smith v. Maloney, No. 93-1297, 1993 U.S. App. LEXI S 28329, at
*2 (1st CGir. Nov. 1, 1993)

(n4l) Footnote 184. US-- Monell v. Dep't of Soc. Servs., 436 U. S. 658 (1978)

(n42) Footnote 185. US -- Mnell, 436 U S. at 690

(n43) Footnote 186. See, e.g., T. Onen Farist, Municipal Liability? Not So
Fast: Wsat Connick v. Thonmpson Means For Future Prosecutorial M sconduct, 63
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Mercer L. Rev. 1113 (2012); Karen M Blum Making Qut the Monell C aim Under
Section 1983, 25 Touro L. Rev. 829 (2009); David Jacks Achtenberg, Taking

Hi story Seriously: Minicipal Liability Under 42 U S.C. 8§ 1983 and the Debate
Over Respondeat Superior, 73 Fordham L. Rev. 2183, 2188 (2005).

(n44) Footnote 187. US -- Mnell, 436 U S. at 690

(n45) Footnote 188. See Karen M Blum Making Qut the Mnell d aim Under
Section 1983, 25 Touro L. Rev. 829 (2009); David Jacks Achtenberg, Taking
Hi story Seriously: Minicipal Liability Under 42 U S.C. 8§ 1983 and the Debate
Over Respondeat Superior, 73 Fordham L. Rev. 2183, 2188 (2005).

(n46) Footnote 189. David Jacks Achtenberg, Taking History Seriously:
Muni ci pal Liability Under 42 U.S.C. § 1983 and the Debate Over Respondeat
Superior, 73 FordhamL. Rev. 2183, 2188 (2005).

However, liability based on failure to train was severely restricted in
Conni ck v. Thonpson, 131 S. C. 1350, 179 L. Ed. 2d 417 (2011) where the court
held liability for failure to train could not be based on a single Brady
vi ol ati on. The deci sion has been the subject of considerable scholarly analysis
and criticism See e.g. Rosalie Berger Levinson, Wwo WII Supervise the
Supervi sors? Establishing Liability for Failure to Train, Supervise, or
Di sci pline Subordi nates in a Post-1qgbal/Connick Wrld, 47 Harv. C R -C L. L.
Rev. 273 (2012); Randall Gonetstein & Jennifer M Bal boni, Backing Qut of a
Constitutional Ditch: Constitutional Renedies for Gross Prosecutorial M sconduct
Post Thonmpson, 75 Alb. L. Rev. 1243 (2011 / 2012). See also Bertuglia v. City of
New York, 839 F. Supp. 2d 703 (S.D.N. Y. 2012)

(n47) Footnote 190. David Jacks Achtenberg, Taking History Seriously:
Muni ci pal Liability Under 42 U.S.C. § 1983 and the Debate Over Respondeat
Superior, 73 Fordham L. Rev. 2183, 2188 (2005) (citing US-- Bd. O County
Commrs v. Brown, 520 U S. 397, 411 (1997)

(n48) Footnote 191. Karen M Blum Mking Qut the Mnell C aim Under Section
1983, 25 Touro L. Rev. 829 (2009).

(n49) Footnote 192. See, e.g., US-- Witley v. Allegheny County, No. 07-403,
2010 U.S. Dist. LEXIS 21262 (WD. Pa. Mar. 9, 2010) , cert. denied, 131 S. C.
2153, 179 L. Ed. 2d 936 (2011) ; Doswell v. Cty of Pittsburgh, No. 07-0761
2009 U.S. Dist. LEXIS 51435 (WD. Pa. June 16, 2009) ; Deskovic v. City of
Peekskill, 673 F. Supp. 2d 154, 173 (S.D.N. Y. 2009) ; Bibbins v. Cty of Baton
Rouge, 489 F. Supp. 2d 562, 581 (M D. La. 2007)

(n50) Footnote 193. US-- Graves v. Thomas, 450 F.3d 1215, 1218 (10th Gir.
2006) (requiring a direct causal |ink between the policy or custom and the
injury alleged) (citing City of Canton v. Harris, 489 U S. 378, 385 (1989))

See al so Connick v. Thonpson, 131 S. C. 1350, 179 L. Ed. 2d 417 (2011)
(single-incident liability does not, as legal matter, enconpass failure to train
prosecutors in their Brady obligation because attorneys, unlike police officers,
are equipped with tools to find, interpret, and apply |egal principles);

Uibarri v. Gty & County of Denver, 742 F. Supp. 2d 1192 (D. Colo. 2010) . See
general |y Weiss, Prosecutorial Accountability After Connick v. Thonpson, 60
Drake L. Rev. 199 (2011).

(n51) Footnote 194. US-- City of Los Angeles v. Heller, 475 U S. 796, 799
(1986) ("[N either [Mnell] nor any other of our cases authorizes the award of
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danmages agai nst a mnuni ci pal corporation based on the actions of one of its
officers when in fact the jury has concluded that the officer inflicted no
constitutional harm |f a person has suffered no constitutional injury at the
hands of the individual police officer, the fact that the departnental
regul ati ons m ght have authorized the use of constitutionally excessive force is
quite beside the point."); see also Best v. Cobb County, No. 07-11007, 2007 U.S.
App. LEXI'S 15877 (11th Cir. July 3, 2007) (holding that there was no mnuni ci pal
liability where the officers did not have the intent to harm necessary to prove
a substantive due process violation); Trigalet v. Cty of Tulsa, 239 F. 3d 1150
(10th Cr. 2001) (sane); Otega v. Cty & County of Denver, No.
11-cv-02394- WM CBS, 2013 U.S. Dist. LEXIS 16086 (D. Colo. Feb. 6, 2013)

(n52) Footnote 195. E.g.

US-- Tennessee v. Garner, 471 U S. 1 (1985) (holding that a Mnell claim
against the City of Menphis could stand where other defendants were di sm ssed
because the state had inmunity under the El eventh Amendnment and the officer
received qualified immunity since his actions were not clearly unconstitutiona
at the tine of violation); Kneipp by Cusack v. Tedder, 95 F.3d 1199, 1213 (3d
Cr. 1996) ("[T]he district court [is required] to review the plaintiffs
nmuni ci pal liability clains independently of the section 1983 cl ai ns agai nst the
i ndi vidual police officers, as the City's liability for a substantive due
process viol ation does not depend upon the liability of any police officer");
McCoy v. City of New York, CV 07-4143 (RID) (JO, 2008 U S. Dist. LEXI S 62567
(E.D.N. Y. Aug. 13, 2008) (holding that a nunicipal governnent can be held liable
in the absence of individual liability where a jury determ nes that "the
i ndi vi dual defendants violated the plaintiff's rights but enjoy qualified
imunity, or of a finding that the plaintiff's injuries are not solely
attributable to the actions of the named individual defendants"); Curley v.
Village of Suffern, 268 F.3d 65, 71 (2d Cr. N Y. 2001) ("Heller will not save a
defendant municipality fromliability where an individual officer is found not
liable because of qualified immunity."); Escobar v. City of New York, 766 F
Supp. 2d 415 (E.D.N. Y. 2011) (Heller will not save defendant municipality from
l[iability where individual officers are sinply dismssed for failure of
service); Kaminski v. City of Uica, No. 9:10-CVv-0895 (TJMDEP), 2012 U. S. Dist.
LEXI S 139381 (N.D.N. Y. June 28, 2012) (while there can be no municipal liability
when plaintiff fails to show he or she suffered constitutional violation at
hands of individual actor, municipal liability rests on claimthat municipa
policy or customresulted in violation of plaintiff's constitutional rights);

US/ OK-- Myers v. Okl ahonma County Bd. of County Conmirs, 151 F.3d 1313, 1317
(10th Cr. 1998) ("Although individual officers nmay receive the protection of
qualified imunity, nunicipalities enjoy no such shield. Thus, if a jury returns
a general verdict for an individual officer premised on qualified inmunity,
there is no inherent inconsistency in allow ng suit against the nunicipality to
proceed since the jury's verdict has not answered the questi on whether the
of ficer actually comitted the alleged constitutional violation."). See
generally Teressa E. Ravenell, Blane It on the Man: Theori zing the Relationship
Between § 1983 Municipal Liability and the Qualified Imunity Defense, 41 Seton
Hall L. Rev. 153 (2011).

(n53) Footnote 196. US/ PA-- Kneipp by Cusack v. Tedder, 95 F.3d 1199, 1213
(3d Cir. 1996)

(n54) Footnote 197. E.g.
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US/FL-- N. River Ins. Co. v. Broward County Sheriff's O fice, 428 F. Supp
2d 1284, 1289 (S.D. Fla. 2006) ;

US/IL-- Northfield Ins. Co. v. City of Waukegan, 761 F. Supp. 2d 766 (N.D.
[11. 2010) , aff'd, 701 F.3d 1124 (7th Gr. 2012) ; Selective Ins. Co. v. Cty
of Paris, 681 F. Supp. 2d 975 (C.D. Ill. 2010) ;

I D-- Idaho Counties Risk Mgnt. Program Underwiters v. Northland Ins. Cos.,
147 | daho 84, 90 (Idaho 2009)

See also US/IL-- Am Safety Cas. Ins. Co. v. City of Waukegan, 776 F. Supp
2d 670 (N.D. I11. 2011) , aff'd, 678 F.3d 475 (7th Gr. 2012)

(n55) Footnote 198. US/FL -- N. River Ins., 428 F. Supp. 2d at 1289 n. 2.
(n56) Footnote 199. US/FL -- N. River Ins., 428 F. Supp. 2d at 1286.

(n57) Footnote 200. US/FL -- N. River Ins., 428 F. Supp. 2d at 1286.

(n58) Footnote 201. See discussion at Section 33.06 , "Trigger of Coverage"

Theories May Apply to Coverage Cl ains Under Policies Wth Injury-Based Insuring
Agreenents, above.
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§ 33.08 Defense Acts May Play a Role in Coverage Determ nation

Many states have enacted State Enpl oyee Defense Acts ("Defense Acts"), which
typically provide for the defense of, and sone anpbunt of indemity for, clainms
agai nst State enpl oyees arising out of the performance of their enpl oynent
duties. n202 As one commentator has noted, these states have enacted | egislation
that grants a |imted waiver of sovereign inmunity, "exposing governnenta
entities to liability for the negligence of their officers and enpl oyees." n203

Al t hough a few Defense Acts offer enployees indemity for the full anpbunt of any
judgrment or settlenent, the vast majority include danage caps, above which the
State will not indemify. Most of these danmage caps are relatively [ ow, n204 and
the legislative intent was not to provide a conplete renedy to the clainant.
Many apply on an aggregated per-clai mant or per-occurrence basis. n205

In sone circunstances, the enployee or enployees are personally liable for any
claimanounts in excess of the danage cap. n206 Fortunately, nmany Defense Acts
wi th capped damages expressly permit the state or state entity to procure

i nsurance to cover any damages exceedi ng the cap ampunt. n207 Under Defense Acts
that do not expressly grant this authority, there nay be a question as to

whet her the state has waived its sovereign imunity up to the limts of any

i nsurance it has purchased. n208

State entities and insurers are usually careful to ensure that the policies they
purchase and wite contain retention or deducti ble anbunts equal to the
appl i cabl e damages cap, as the failure to do so can have costly consequences. In
one instance, an Insurer that issued a policy with a retention larger than the
cap in the Defense Act was forced to absorb the $300, 000. 00 difference between
the two anpbunts. n209

Most State Defense Acts contain specified circunstances under which neither
def ense nor indemity will be afforded. Mdst of these circunstances or
excl usions focus on the conduct of the enployee, and a State will typically have
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no duty under the Defense Act to defend or indemify intentional or crimna

m sconduct. n210 Policies that sit above a Defense Act and provide coverage in
excess of a damage cap often contain exclusions that mirror those contained in
the Defense Acts, so that if no defense and indemity are afforded under the
Act, then no coverage exists under the policy.

However, many Defense Acts specify that the State Attorney General or sone other
state official is responsible for determ ning whether the enpl oyee qualifies for
def ense and i ndemity under the Act. n2l1l1l This determni nation necessarily entails
a deci sion on whether the exclusions stated in the Defense Act apply. Courts in
at least one jurisdiction has held that this determnation is also dispositive
on the application of any exclusions that are nmirrored in the policy, and that
the Insurer has no right to challenge the determ nations or otherw se argue that
t he exclusions apply. n212

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
I nsurance LawGeneral Liability InsurancePersons |nsuredGenera
Overvi ewTortsPublic Entity LiabilityGeneral Overview

FOOTNOTES:
(nl) Footnote 202. 1 Civ. Actions Against State & Loc. Gov't § 3:20 (2010)
(listing States with Defense Acts).

(n2) Footnote 203. 1 Civ. Actions Against State & Loc. Gov't § 3:20.

(n3)Footnote 204. 1 1 Civ. Actions Against State & Loc. Gov't § 6:12
(listing states that offer both full and capped i ndemity).

(n4) Footnote 205. See, e.qg.

AL-- Ala. Code 8§ 11-47-190 ("no city or town shall be |liable for damages ...
unl ess such injury or wong was done or suffered through the neglect,
carel essness, or unskillful ness of sone agent, officer or enployee of the
muni ci pality engaged in work therefor and while acting in the line of his or her
duty");

CA-- Cal. CGovt. Code 8§ 815.2(a) ("public entity is liable for injury
proxi mately caused by an act or omi ssion of an enployee ... within scope of his
enpl oyment if the act or omission would ... have given rise to a cause of action
agai nst that enpl oyee");

FL-- Fla. Stat. Ann. § 768.28(9)(a) ("state or its subdivisions shall not be
liable in tort for acts or om ssions of an officer, enployee, or agent conmitted
whil e acting outside the course and scope of her or his enployment or committed
in bad faith or with malicious purpose or in a nanner exhibiting wanton and
wi |l I ful disregard of human rights, safety, or property");

H -- Haw. Rev. Stat. Ann. § 662-2 (state "waives its immunity for liability
for the torts of its enpl oyees");

I D-- Idaho Code Ann. § 6-903(1) ("Except as otherw se provided in this act,
every governnental entity is subject to liability for nobney damages ari sing out
of negligent or otherwi se wongful acts or om ssions and those of its enpl oyees
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acting within the course and scope of their enployment or duties"); Doe v.
Durtschi, 110 |Idaho 466, 471 (1986) ("Wth the enactnent of the [Idaho Tort
Claims Act], the state has subjected itself to liability for ... the negligent
acts of its enployees");

| A-- lowa Code § 670.2 (except as otherw se provided, "every municipality is
subject to liability for its torts and those of its officers and enpl oyees,
acting within scope of their enploynment or duties");

KS-- Kan. Stat. Ann. § 75-6103(a) ("subject to limtations of this act, each
governmental entity shall be liable for damages caused by the negligent or
wrongful act or omission of any of its enployees while acting within the scope
of their enmploynent");

MA-- Mass. Ann. Laws ch. 258, § 2 ("Public enployers shall be liable for
injury or loss ... caused by negligent or wongful act or om ssion of any public
enpl oyee while acting within the scope of his office or enploynent”);

MN-- Mnn. Stat. § 3.736 ("state will pay conpensation for injury to or |oss
caused by act or om ssion of an enployee of the state while acting within
the scope of office or enploynment"); Mnn. Stat 8§ 466.02 (2009) ("subject to the
l[imtations of [Act], every nunicipality is subject to liability for its torts

those of its officers, enployees, or agents acting within the scope of their
enpl oyment or duties");

M5-- Mss. Code Ann. 8§ 11-46-5(1) ("immunity of the state and its politica
subdi vi sions fromclains for noney damages arising out of torts of such
governnmental ... enployees while acting within the course and scope of their
enpl oyment is hereby waived fromand after July 1, 1993, as to the state, and
fromand after October 1, 1993, as to political subdivisions");

ND-- N.D. Cent. Code § 32-12.1-03 ("Each political subdivision is liable for
noney damages for injuries ... proximtely caused by the negligence ... of any
enpl oyee acting within the scope of the enployee's enploynent or office");

K-- la. Stat. tit. 51, § 153 ("state or a political subdivision shall be
liable for loss resulting from... torts of its enployees acting within the
scope of their enployment ... if a private person or entity would be liable for
noney damages under the laws of this state" but the state is not liable for an
enpl oyee acting outside the scope of enploynent);

OR-- O. Rev. Stat. § 30.265(1) ("every public body is subject to action or
suit for its torts and those of its officers, enployees and agents acting within
scope of their enployment or duties");

PA-- 42 Pa. Cons. Stat. § 8542(a) (A local agency shall be liable for
damages of an injury caused by the negligent acts of an enployee acting within
the scope of his duties with respect to one of the categories for which i Mmunity
i s waived);

SC-- S.C. Code Ann. § 15-78-50(a) ("Any person who may suffer a |oss
proxi nately caused by a tort of the State ... and its enployee acting within the
scope of his official duty may file a claim');

TN-- Tenn. Code Ann. 8 29-20-205 ("Imunity fromsuit of all governmental



Page 78
4-33 New Appl eman on Insurance Law Library Edition 8§ 33.08

entities is removed for injury proxi nately caused by a negligent act or om ssion
of any enpl oyee within the scope of his enploynent” unless the injury arises out
of listed exceptions);

UT-- Uah Code Ann. § 63G 7-301 ("Inmunity fromsuit ... is waived as to any
injury proxi mately caused by a negligent act or om ssion of an enpl oyee
conmtted within the scope of enploynent” unless injury arises out of listed
exceptions);

VA-- Va. Code Ann. § 8.01-195.3 (Commonwealth is liable for clains "caused
by the negligent or wongful act or om ssion of any enpl oyee while acting within
t he scope of his enploynment");

WA- - Wash. Rev. Code Ann. 8§ 4.96.010 (governnental entities are liable for
damages arising out of tortious conduct of enployees);

W/-- W Va. Code Ann. § 29-12A-4(c) ("political subdivisions are liable for
| oss to persons or property caused by the negligent performance of acts by
their enployees while acting within the scope of enploynent").

(n5) Footnote 206. See, e.g., AL-- Benson v. City of Birmngham 659 So. 2d
82 (Ala. 1995) (affirmng the trial court's holding that a city fulfilled its
obligation by indemifying a police officer up to $100,000 in a $1.6 mllion
suit, where the statutory cap on munici pal danages was $100, 000).

(n6) Foot note 207. See, e.g.
FL-- Fla. Stat. Ann. § 768.28(16)(2);

ID-- Idaho Code Ann. § 6-926(1) ("aggregate liability of a governnenta
entity and its enpl oyees for damages, costs and attorney's fees ... on account
of bodily or personal injury, death or property damage, or other |oss as the
result of any one (1) occurrence or accident regardl ess of the nunber of persons
injured or the nunmber of claimnts, shall not exceed and is linmited to five
hundred t housand dol I ars ($500, 000), unless the governmental entity has
purchased applicable, valid, collectible liability insurance coverage in excess
of said limt, in which event the controlling linmt shall be the remaining
avai | abl e proceeds of such insurance.");

NC-- N.C. Gen. Stat. 8143-291(b) ("If a State agency, otherw se authorized
to purchase insurance, purchases a policy of commercial liability insurance
provi ding coverage in an anount at |east equal to the limts of the State Tort
Clai ms Act, such insurance coverage shall be in lieu of the State's obligation
for paynment under this Article.").

(n7) Footnote 208. See, e.g.

FL-- Lower Florida Keys Hospital Dist. v. Littlejohn, 520 So. 2d 56, 57
(Fla. Dist. . App. 1988) (hospital, as special hospital taxing district, "is
not entitled to $100,000 limtation of liability contained in said statute
because it, admittedly, has purchased liability insurance for the attorney's fee
award in issue, and, accordingly, has waived its sovereign immnity to the ful
extent of insurance coverage.");

KS-- Jackson v. City of Kansas City, 680 P.2d 877, 910 (Kan. 1984) ("The
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$500,000 limt of liability is ... inapplicable where insurance has been
purchased providi ng greater coverage");

NC-- Wod v. N.C. State Univ., 556 S.E.2d 38, 44 (N.C. C. App. 2001)
("Al though the agency itself is not |iable for an anbunt exceeding the limt in
the Tort Claims Act, it may purchase insurance to cover the liability of an

enpl oyee. ") ;

ND-- Fastow v. Burleigh County Water Res. Dist., 415 N.W2d 505, 510 (N. D
1987) ("If a political subdivision has no liability insurance coverage its
exposure for liabilities established by the chapter is limted to $250, 000 per
person and $500, 000 per occurrence. |f, however, political subdivision purchases
i nsurance coverage in excess of those anobunts, an injured plaintiff may receive
judgrment in the amount of insurance coverage.").

Contra, SC-- Wight v. Colleton County Sch. Dist., 391 S.E 2d 564 (S.C
1990) ("possession of liability coverage in excess of the statutory I[imt on
danmages does not constitute a waiver of inmunity up to the coverage linit"
because "to hold ot herwi se, would defeat the express |egislative intent that
"the State, and its political subdivisions, are only liable for torts within the
[imtations of this chapter").

(n8) Footnote 209. FL-- Evanston Ins. Co. v. City of Honestead, 563 So. 2d
755, 757 (Fla. Dist. . App. 3d Dist. 1990)

(n9) Foot note 210. See:

ID-- Doe v. Durtschi, 716 P.2d 1238, 1243, 60 A L.R 4th 225 (1986) (schoo
district was not required to indemmify teacher in action alleging damages for
sexual assault on students where teacher admitted such conduct);

M5-- M ss. Code Ann. § 11-46-5(2) ("enployee shall not be considered as
acting within the course and scope of his enploynment and a governmental entity
shall not be liable or be considered as to have waived inmunity for any conduct
of its enployee if the enpl oyee's conduct constituted fraud, malice, |ibel
sl ander, defamation, or any crimnal offense other than traffic violations");

NC-- N.C. Gen. Stat. § 143-300.4(a) (" ... the State shall refuse to provide
for the defense ... if the State determi nes that," anong other things, the
"enpl oyee or former enployee acted or failed to act because of actual fraud,
corruption, or actual malice");

K-- la. Stat. tit. 51, 8§ 153 ("The state or a political subdivision shall
not be liable ... for any act or om ssion of an enployee acting outside the
scope of his enploynent");

SC-- S.C. Code Ann. § 15-78-60 ("The governnental entity is not liable for a
loss resulting from... enployee conduct outside the scope of his officia
duties");

TN-- Tenn. Code Ann. 8§ 29-20-205 ("Imunity fromsuit of all governmenta
entities is removed for injury proxi mately caused by a negligent act or om ssion
of any enpl oyee within the scope of his enploynent except if the injury arises
out of ... false inprisonnent pursuant to a mttinus froma court, false arrest,
mal i ci ous prosecution, intentional trespass, abuse of process, |ibel, slander
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deceit, interference with contract rights, infliction of nental angui sh,
i nvasion of privacy, or civil rights").

(nl10) Footnote 211. See, e.g., NCNC Gen. Stat. § 143-300.4(a) (" ... the
State shall refuse to provide for the defense ... if the State determi nes that,"
anong ot her things, the "enployee or former enployee acted or failed to act
because of actual fraud, corruption, or actual malice") (enphasis added); N.C
Gen. Stat. 8§ 143-300.4(b) ("The determinations required by subsection (a) of
this section shall be nade by the Attorney General.").

(nll) Footnote 212. See generally US/NC - Houck & Sons, Inc. v. Transylvania
County, 852 F. Supp. 442, 450, (WD.N C 1993) (rejecting a challenge to the
State's determination that the Defense Act applied to a claimand stating "[t] he
Attorney General's office possesses the responsibility for determ ning whether
it represents an enployee, and this determ nation is not nade post-hoc by a jury
verdict").



Page 81

L exisNexis

11 of 12 DOCUMENTS

New Appl eman on | nsurance Law Library Edition
2014

NEWAPL Vol une 4 -- Specific Types of Liability Insurance
Chapt er 33 LAW ENFORCEMENT LI ABI LI TY | NSURANCE

4-33 New Appl enan on Insurance Law Library Edition § 33.09
AUTHOR: WIlliam G Beck, lan Hale, Sarah E. MIlin and Jennifer M MAdam

§ 33.09 State Tort Caps Are Inapplicable to Federal Civil R ghts Cains

Courts addressing the issue have unani nously refused to apply state tort caps
limting the anmount of damage available in tort clains to clains under 42 U S.C
§ 1983 for violations of civil rights. n213 Even courts that have not yet
directly confronted the question have suggested that they would follow this
unani nous rule. n214

The nost common rationale in support of this rule is that application of the
state tort cap to such clains would "frustrate the purposes"” of 42 U S.C. §
1983, which "include conpensation of persons injured by deprivation of federa
rights and prevention of abuses of power by those acting under color of state
aw. " n215 The United States Suprene Court has repeatedly held that the
applications of state |aw that adversely inpact a plaintiff's rights under
section 1983 will not be tolerated. n216

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
I nsurance LawGeneral Liability InsurancePersons |nsuredGenera

Overvi ewTortsPublic Entity LiabilityGeneral OverviewlortsPublic Entity
LiabilityLiabilityState Tort Cl ai ns Act sEnpl oyeesTortsPublic Entity
LiabilityLiabilityState Tort C ai ms ActsRenedi es

FOOTNOTES:
(nl) Footnote 213. See:

US/ AL-- Patrick v. Gty of Florala, 793 F. Supp. 301, 302 (MD. Ala. 1992) ;
US/ KS- - Schei deman v. Shawnee County Bd. of County Commirs, 895 F. Supp

279, 282 (D. Kan. 1995) ("It is well-established that federal civil rights
clains are not subject to the Kansas Tort Cains Act.");
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CA-- Rossiter v. Benoit, 88 Cal. App. 3d 706, 713 (1979) ;

NH- Snelling v. City of Carenmont, 931 A 2d 1272, 1288 (N.H 2007) ("[We
concl ude that when a suit against a governnental unit involves both clains under
§ 1983 and cl ains under state law, the clains under § 1983 are not subject to
the cap in RSA 507-B:4 ... ");

NJ-- Fuchilla v. Layman, 510 A.2d 281, 286 (N.J. Super. C. App. Div. 1986)
(providing, however, that such clains could borrow the general statute of
limtations fromstate | aw);

OK-- Duncan v. City of Nichols Hlls, 913 P.2d 1303, 1309 (Ckla. 1996) ;

OR-- Rogers v. Saylor, 760 P.2d 232, 239 (Or. 1988) (explicitly noting that
nei t her conpensatory nor punitive danages can be |imted beyond that provided by
federal |aw);

W-- Thonpson v. Village of Hales Corners, 340 N.W2d 704, 711 (Ws. 1983)
(examining only the application of state law linits on clainms of nunicipa
liability).

See also 4 | .E. Brodensteiner & R Levinson State & Local Governnent G vi
Rights Liability 8 10:5, at 149-150 (Supp. 2007).

(n2) Footnote 214. See;
US/MA-- Natriello v. Flynn, 837 F. Supp. 17, 19 (D. Mass. 1993)

US/ NY-- Banks ex rel. Banks v. Yokemck, 177 F. Supp. 2d 239, 250 (S.D.N.Y.
2001) ("Uniformy, the courts have ruled that when a violation of federal rights
protected by 42 U S.C § 1983 does cause the decedent's death, state [aws that
ei ther extinguish the survival action or bar recovery for loss of life,
effectively abate a 8§ 1983 claimof deprivation of Iife, are inconsistent with §
1983, and warrant application of a federal rule of decision pursuant to §
1988.");

CO - Espinoza v. ODell, 633 P.2d 455, 465 (Colo. 1981) ("If the state
wrongful death linmitati on on damages were inposed in this case, it would have an
"independent adverse effect' on the children's right to conpensation for the
deprivation of their constitutional liberty interest. ... Therefore, we hold
that the plaintiff children are not subject to a net pecuniary loss linmtation
on their right to recover danages in a section 1983 action brought in state
court.");

RI-- L.A Ray Realty v. Town Council of Town of Cunberland, 698 A 2d 202,
214 (R1. 1997) ("[A] state limtation on the availability of prejudgnent
interest may not be applied if such a linmtation would contravene the goal of §
1983 to fully conpensate the injured party.").

(n3) Footnote 215. E.g., US-- Carey v. Piphus, 435 U S. 247, 266 (1978)
(expl aining that while comon law tort rul es governi ng danages may be an
appropriate starting point for deternining damages in a 42 U . S.C. § 1983 action
t hese rul es must be abandoned in situations where their application would
frustrate the purposes of section 1983, and going on to state that one of the
pur poses of section 1983 was to provide a renedy for danages that were not
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necessarily conpensabl e under common | aw damages principles); Robertson v.
Wegmann, 436 U.S. 584, 591 (U.S. 1978) ("The policies underlying 8 1983 i ncl ude
conpensation of persons injured by deprivation of federal rights and prevention
of abuses of power by those acting under color of state law").

(n4) Footnote 216. US-- Carey v. Piphus, 435 U S. 247, 266 (1978) (explaining
that while common law tort rul es governi ng danages may be an appropriate
starting point for determ ning damages in a section 1983 action, these rules
nust be abandoned in situations where their application would frustrate the
pur poses of section 1983, and going on to state that one of the purposes of
section 1983 was to provide a renedy for danages that were not necessarily
conpensabl e under conmon | aw danmages principles); Robertson v. Wegmann, 436 U.S.
584, 591 (1978) (holding that state | aw should not be applied to federal clains
if inconsistent with the policy goals underlying the federal claim and that
t hese goals "include conpensation of persons injured by deprivation of federa
rights and prevention of abuses of power by those acting under color of state
law'); Felder v. Casey, 487 U S. 131, 138 (1988) (reaffirm ng the inpropriety of
applying state law linmtati ons where they would detract froma renedy
establ i shed by federal [aw, and going on to hold State notice-of-claimprovision
preenpt ed where applicati on would bar section 1983 clainj.
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§ 33.10 Additional Damages

[1] Plaintiffs Bringing Successful Section 1983 Clains Are Entitled to
Attorney Fees, Which May or May Not Be Insured

As a nechanismto ensure that federal rights are adequately enforced, a clai mant
asserting a successful 42 U S.C. § 1983 claimis entitled to an award of "a
reasonable attorney's fee as part of the costs.” n217 Wat constitutes a
"reasonabl e" attorney's fee has been the subject of nmuch debate, n218 as has the
guesti on of whether that amount may be "enhanced," and under certain

ci rcunmst ances. n219

Attorney fee awards in innocence cases that contain 42 U.S.C. § 1983 clains can
be substantial, especially when cases are hotly contested, which can drive fees
into the seven-figure range. The question of whether these damages are covered
under a insured defendant's insurance policy is thus an inportant one, but has
been addressed by surprisingly few courts.

The courts that have addressed the question appear split, and while policy
| anguage i s always the focus of the analysis, uniformrules and rational es have
yet to energe. n220

For exanple, in Ypsilanti v. Appalachian Ins. Co., a federal district court held
that coverage was afforded for section 1988 attorney fees where the policy
agreed to insure "all sums which the Insured shall becone legally obligated to
pay as damages". n221 By contrast, the Sixth Crcuit in Sullivan Cty., Tenn. v.
Home Indem Co. held that no coverage existed for section 1988 attorney fees
under the exact sane policy | anguage. n222

[2] Punitive Damages Awards Can Be Significant and May or May Not Be | nsured

Puni tive damage awards in innocence cases can be substantial, n223 and have the
potential to neet or exceed the ampbunt of conpensatory danages awarded. Whet her
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punitive damages are insurable varies fromstate to state, and this difference
inviews is driven primarily by public policy concerns.

The majority of states allow insurance coverage for sonme formof punitive
damages. n224 O these states, sone deny the insurability of punitive damages
for intentional acts, n225 and others allow parties to insure for vicarious, but
not direct liability, reasoning that where the principal is not involved in the
activity leading to punitive damages, allow ng coverage for the principal poses
no danger of incentivizing intentional wongdoing. n226

However, even anong jurisdiction where public policy does not prevent the
insurability of punitive damages, courts are split on what policy is broad
enough to enconpass such damages. The najority rule is that policies covering
"all sunms which the insured shall becone legally obligated to pay as danmages
because of ... bodily injury or ... property danage" n227 is broad enough to

i ncl ude punitive danmages. Qther courts have all owed insurance coverage for

puni tive damages where the policy insured "damages for bodily injury or property
damage for which any covered person becones legally responsible[.]" n228

[3] Federal and State Statutory Conpensation Acts May Provide an Additiona
Sour ce of Recovery

The federal governnent, the District of Colunbia, and 28 states currently have
enacted some type of statutory Conpensation Act for exonerees. n229

Eligibility requirenents under statutory Conpensation Acts can vary. For

exanple, Mssouri lints eligibility to those exonerated by DNA evi dence, n230
Utah to those found actually innocent by "clear and convinci ng evidence", n231
and the District of Colunbia to those exonerated after 1979. n232 The Federa
statutory Conpensation Act, which was passed as part of the Innocence Protection
Act, and a | arge nunber of State Conpensation acts, require a determ nation that
t he exoneree did not "contribute" to his or her false conviction, n233 and
several sinply disqualify exonerees who pled guilty, regardl ess of whether they
are actually innocent. n234 In Al abama, a new conviction for an entirely
different offense results in a forfeiture of eligibility. n235

There are al so procedural hurdles that can make it difficult to collect under
statutory Conpensation Acts. Several have statutes of linmitation ranging from
one to three years, n236 and a handful of Conpensation Acts al so inpose a wait
peri od between the date of exoneration and eligibility for conpensation. n237

Conpensati on amobunts vary, and npst statutory Conpensation Acts include a clear
maxi mum on the total anmount of nonetary conpensation that is available. n238
These ampbunts range from$2 nillion (Florida) to $20,000. 00 (New Hampshire), and
t he medi an under all Conpensation Acts is $300,000.00. n239 Acts that conpensate
on a per-year-of-incarceration basis may also limt the nunber of years for

whi ch an exoneree can collect, n240 though the Federal and a handful of State
statutory Conpensation Acts do not include a conpensati on nmaxi rum n241

Al abama's Act actually includes a yearly mninum n242

Legal Topics:

For related research and practice materials, see the follow ng | egal topics:
I nsurance LawCl ai ns & ContractsCosts & Attorney FeesGeneral Overview
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FOOTNOTES:
(nl) Footnote 217. US-- 42 U S C. § 1988; Perdue v. Kenny A ., 130 S. C. 1662,
1671 (2010)

(n2) Footnote 218. US-- Perdue v. Kenny A 130 S. C. 1662, 1671 (2010)

(n3) Footnote 219. US-- Perdue v. Kenny A 130 S. C. 1662, 1671, 1674-1675
(2010) (setting out and di scussing the circunstances under which an enhancenent
may be appropriate).

(n4) Footnote 220. Courts finding insurance coverage for section 1988
attorney fees:

US/M-- Ypsilanti v. Appalachian Ins. Co., 547 F. Supp. 823, 828 (E.D. Mch
1982) (finding coverage of attorney fees where the policy anbiguously agrees to
insure "all suns which the Insured shall beconme legally obligated to pay as
damages") ;

O+ - Sylvania Twp. Bd. of Trustees v. Twin City Fire Ins. Co., No.
L- 03-1075, 2004 Chio App. LEXI S 420, at *11-15 (Chio C. App. Feb. 6, 2004)
(finding coverage for state statutory attorney fees where the policy defined
"damages" as "nonetary judgnent, award or settlenent but does not include fines
or penalties or damages for which insurance is prohibited by |aw applicable to
the construction of this policy" since attorney fees are part of a "judgnent");
Cty of Kirtland v. Western Wrld Ins. Co., 540 N E. 2d 282, 283-284 (Chio O
App. 1988) (finding coverage for § 1988 attorney fees where the insurer agreed
to pay "Loss" including "danages, judgenents, settlenments, and costs" but
excluded "Loss" other than "npbney danages" where "noney danmages" was undefi ned).

Courts finding no insurance coverage for section 1988 attorney fees:

US-- City of Sandusky v. Coregis Ins. Co., No. 04-4047, 2006 U.S. App. LEXI S
18002, at *8-13 (6th Cir. Jul. 14, 2006) (finding no coverage for § 1988
attorney fees in a policy where "damages" neans "nonetary suns and excl udes al
forms of injunctive relief and declaratory judgnments."); Dotson v. Chester, No.
94-1194, 1994 U.S. App. LEXIS 28279, at *15 (4th Cir. Cct. 12, 1994) (finding no
coverage for § 1988 attorney fees where the policy only covered "costs"
associated with "suits” in which "damages" are alleged); Sullivan Cty., Tenn. v.
Home I ndem Co., 925 F.2d 152, 153 (6th Cir. 1991) (finding no coverage for §
1988 attorney fees where the insurer obligated itself to "pay on behal f of the
insured all sunms which the insured shall become legally obligated to pay as
damages ... ." and a "Suppl enentary Paynments" provision was nullified by
endor senent) .

(n5)Footnote 221. US/M-- Ypsilanti v. Appalachian Ins. Co., 547 F. Supp
823, 828 (E.D. Mch. 1982) (finding coverage of attorney fees where the policy
anbi guously agrees to insure "all suns which the Insured shall becone legally
obligated to pay as dammages").

(n6) Footnote 222. US-- Sullivan County., Tenn. v. Honme Indem Co., 925 F.2d
152, 153 (6th Cir. 1991) (finding no coverage for 42 U.S. C § 1988 attorney fees
where the insurer obligated itself to "pay on behalf of the insured all suns
which the insured shall beconme legally obligated to pay as damages. ... ").

(n7) Footnote 223. As just a few exanples:
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US/M5--In Kelly v. More, a federal jury in the Southern District of
M ssi ssi ppi awarded $1.5 mllion, including $500,000 (or 50% of conpensatory
damages) in punitive damages, for false arrest and nalicious prosecution clains
relating to a two-hour |ong detention.

US/IL --1n 2007, an Illinois federal jury awarded Kevin Fox $9, 300, 000,

i ncl udi ng $3, 700,000 in punitive damages (66% of conpensatory daneges), for 8
nonths pretrial detention while he was fal sely accused of raping and nurdering
hi s daughter.

MD--Similarly, Keith Longtin, who was coerced into confessing to the mnurder
of his estranged wife and also held for 8 nonths before he was cl eared by DNA,
was awarded $6.4 million, including $1.2 million in punitive damages (23% of
conpensat ory danages) by a 2006 Maryland jury.

(n8) Footnote 224. See, e.g.:
AL-- Omi Ins. Co. v. Forenman, 802 So. 2d 195, 199 (Ala. 2001) ;

AK-- Aetna Cas. & Surety Co. v. Marion Equip. Co., 894 P.2d 664, 671 (Al aska

DE-- Whalen v. On-Deck, Inc., 514 A 2d 1072, 1074 (Del. 1986) ;

GA-- Greenwood Cenetery v. Travelers Indem Co., 232 S.E 2d 910, 913 (Ga.

| A-- Skyline Harvestore Systens, Inc. v. Centennial Ins. Co., 331 N W2d
106, 109 (lowa 1983) ;

KY-- Continental Ins. Co. v. Hancock, 507 S.W2d 146, 151 (Ky. C. App.

MD-- First Nat'l Bank v. Fidelity & Deposit Co., 389 A 2d 359 (Mi. 1978) ;

MI-- First Bank (N.A )-Billings v. Transanerica Ins. Co., 679 P.2d 1217,
1218 (Mont. 1984) ;

NM+ - Baker v. Armstrong, 744 P.2d 170, 172 (N.M 1987) ;

OR-- Harrell v. Travelers Indem Co., 567 P.2d 1013, 1021 (Or. 1977) ;

TN-- Lazenby v. Universal Underwiters Ins. Co., 383 S.W2d 1 (Tenn. 1964) ;
VA-- Allstate Ins. Co. v. Wade, 579 S.E.2d 180, 184 (Va. 2003) ;

W-- Brown v. Maxey, 369 N.W2d 677, 688 (Ws. 1985)

(n9) Footnote 225. See, e.g.:

AR-- Unigard Sec. Ins. Co. v. Murphy G| USA, Inc., 962 S.W2d 735, 742
(Ark. 1998) ;

KY-- Continental Ins. Co. v. Hancock, 507 S.W2d 146, 151 (Ky. C. App.
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1973) ;
MI-- Smith v. State FarmlIns. Co., 870 P.2d 74, 76 (Mont. 1994) ;
OR-- Snyder v. Nelson, 564 P.2d 681, 684 (Or. 1977) ;

TN-- Lazenby v. Universal Underwiters Ins. Co., 383 S.wW2d 1, 6 (Tenn.
1964) ;

VA-- Va. Code Ann. § 38.2-227.
(nl10) Footnote 226. See e.qg.:

US/ PA- - Pennbank v. St. Paul Fire & Marine Ins. Co., 669 F. Supp. 122, 126
(WD. Pa. 1987) ;

CA-- Arenson v. Nat'l Auto. and Cas. Ins. Co., 286 P.2d 816, 818 (Cal. 1955)

CT-- Avis Rent A Car System Inc. v. Liberty Mut. Ins. Co., 526 A 2d 522,
524 (Conn. 1987) ;

FL-- United States Concrete Pipe Co. v. Bould, 437 So. 2d 1061, 1064 (Fla.
1983) ("[I]t is generally held that there is a distinction between the actual
tort-feasor and one only vicariously liable and that therefore public policy is
not violated by construing a liability policy to include punitive danages
recovered by an injured person where the insured did not participate in or
aut horize the act.");

IL-- Scott v. Instant Parking, Inc., 245 N E. 2d 124, 126 (IIll. App. Ct.
1969) ;

IN- Norfolk & W R Co. v. Hartford Acc. & Indem Co., 420 F. Supp. 92, 94
(N.D. Ind. 1976) ;

KS-- Kan. Stat. Ann. § 40-2, 115;

M\- - Lake Cable Partners v. Interstate Power Co., 563 N.W2d 81, 86 (M nn.
. App. 1997)

(nll) Footnote 227. See, e.g., ID- Abbie Uiguen O dsnobile Buick v. United
States Fire Ins. Co., 511 P.2d 783, 789 (Ildaho 1973)

(nl2) Footnote 228. NM - Baker v. Arnstrong, 744 P.2d 170, 171 (N.M 1987)

(nl13) Footnote 229. See:

US-- 28 U.S.C. § 2513;

AL-- Ala. Code 88 29-2-150 to 29-2-165;
CA-- Cal. Penal Code 88 4900 to 4906;

CT-- Conn. Gen. Stat. 8§ 54-102uu;
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DC-- D.C. Code 88 2-421 to 2-425;

FL-- Fla. Stat. Ann. § 961.01 et seq. ;

| A-- lowa Code 8§ 663A.1;

IL-- 20 Ill. Comp. Stat. 1015/2, 705 I1l. Conp. Stat. 505/8;
LA-- La. Rev. Stat. Ann. § 15: 572.8 et seq.;

ME-- Me. Rev. Stat. Ann. tit. 14, 88 8241 to 8244,

MD-- M. Code Ann., State Fin & Proc. 8§ 10-501;

MA-- Mass. Ann. Laws ch. 258D, 88 1 to 9;

M5-- Mss. Code Ann. 88 11-44-1 to 11-44-15;

MO-- Mo. Rev. Stat. 650.058;

MI-- Mont. Code Ann. 8§ 53-1-214;

NE-- Neb. Rev. Stat. Ann. 88 29-4601 to 29-4608;

NH- N.H Rev. Stat. Ann. § 541-B: 14;

NJ-- N.J. Rev. Stat. 88 52:4C-1 to 52:4C 6;

NY-- NY. C&. of Cains Act § 8-b;

NC-- N.C. Gen. Stat. Ann. 88 148-82 to 148-84;

OH - Onhio Rev. Code Ann. § 2743.48;

OK-- kla. Stat. tit. 51, 8§ 154;

TN-- Tenn. Code Ann. § 9-8-108;

TX-- Tex. Civ. Prac. & Rem Code Ann. 8§ 103.001 to 103. 154;
UT-- Utah Code Ann. 8§ 78B-9-405;

VT-- Vt. Stat. Ann. tit. 13, 88 5572 to 5577;

VA-- Va. Code Ann. 88 8.01-195.10 to 8.01-195.12;

W/-- W Va. Code Ann. 8§ 14-2-13a;

W-- Ws. Stat. § 775.05.

Links to each statute, acconpanied by an overview of its contents, is

avai | abl e on the Innocence Project website:
http: //ww. i nnocencepr oj ect. or g/ news/ Lawvi ewl. php (last visited 7/13/12).

(nl4) Footnote 230. MO-- Mb. Rev. Stat. § 650.055(9).
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(n15) Foot note 231. UT-- U ah Code Ann. 88 78B-9-405, 78B-9-303.

(n16) Footnote 232. DC-- D.C. Code § 2-424.

(nl7) Footnote 233. See:

28 U.S.C. § 2513;

Cal . Penal Code 88 4900 to 4906;
D.C. Code 8§ 2-421 to 2-425;

| owa Code § 663A. 1;

Mass. Ann. Laws ch. 258D, 88 1 to 9;
N.J. Rev. Stat. 88§ 52:4C- 1 to 4C-6;
N.Y. &. of Clains Act § 8-b;

Chi o Rev. Code Ann. § 2743.48;

Okla. Stat. tit. 51, § 154;

Va. Code Ann. 88 8.01-195.10 to 8.01-195.12;
W Va. Code Ann. 14-2-13a;

Ws. Stat. § 775.05.

(nl18) Footnote 234. See:

DG -

VA- -

D.C. Code 88 2-421 to 2-425;

| owa Code § 663A. 1,

Mass. Ann. Laws ch. 258D, 88 1 to 9;
Chi o Rev. Code Ann. § 2743. 48;

kla. Stat. tit. 51, § 154;

Va. Code Ann. 88 8.01-195.10 to 8.01-195.12 (excepting capital

(n19) Foot note 235. AL-- Ala. Code § 29-2-161.

(n20) Foot note 236. See:

CT- -

DC- -

MO- -

NJ- -

Conn. CGen. Stat. § 54-102uu;
D.C. Code 88 2-421 to 2-425;
Mb. Rev. Stat. 650. 058;

N.J. Rev. Stat. 88 52:4C-1 to 52:4C- 6;

Page 90
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NY-- NY. C&. of Cains Act § 8-b;

OH- OChio Rev. Code Ann. § 2743.48;

TN-- Tenn. Code Ann. § 9-8-108;

VT-- Vt. Stat. Ann. tit. 13, § 5572 to § 5577,
W/-- W Va. Code Ann. 14-2-13a.

(n21) Foot note 237. See:

AL-- Ala. Code 88 29-2-150 to 29-2-165;

CA-- Cal. Penal Code 88 4900 to 4906;

MA-- Mass. Ann. Laws ch. 258D, 88 1 to 9;

M5-- Mss. Code Ann. 88 11-44-1 to 11-44-1-15.
(n22) Foot note 238. See:

FL-- Fla. Stat. Ann. § 961.01 et seq. ;

IL-- 705 IIl. Conp. Stat. 505/8; 20 Ill. Conp. Stat. 1015/ 2;
LA-- La. Rev. Stat. Ann. § 15: 572.8 et seq.;
ME-- Me. Rev. Stat. Ann. tit. 14, 88 8241 to 8244,
MA-- Mass. Ann. Laws ch. 258D, 88 1 to 9;

MS5-- Mss. Code Ann. 88 11-44-1 to 11-44-15;
MI-- ©Mont. Code Ann. § 53-1-214;

NE-- Neb. Rev. Stat. Ann. 88 29-4601 to 29-4608;
NH- N H Rev. Stat. Ann. § 541-B:14;

NC -- NC Gen. Stat. § 148-82-84;

OK-- Okla. Stat. tit. 51, 8§ 154;

TN-- Tenn. Code Ann. § 9-8-108;

W-- Ws. Stat. 8§ 775.05.

(n23) Footnote 239. MI--This cal cul ation includes Mntana, which offers no
nonet ary conpensation but only "educational aid." Mnt. Code Ann. § 53-1-214.
Renovi ng Montana from the equation provides a nedian of $500, 000. 00.

(n24) Foot note 240. See:
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UT-- Utah Code Ann. § 78B-9-405;

VA-- Va. Code Ann. 8§ 8.01-195.10 to 8.01-195.12.

(n25) Foot note 241. See:

US-- 28 U S.C. § 2513;

AL-- Al a. Code 88 29-2-150 to 29-2-165;

CA-- Cal. Penal Code §§ 4900 to 4906;

CT-- Conn. Gen. Stat. 8§ 54-102uu;

DC-- D.C. Code 88 2-421 to 2-425;

MD-- Md. Code Ann., State Fin & Proc. § 10-501;
MO> - Mb. Rev. Stat. 8§ 650.058;

NJ-- N.J. Rev. Stat. 8§ 52:4C-1 to 52:4C 6;
NY-- NY. C&. of Clainms Act § 8-b;

TX-- Tex. Cv. Prac. & Rem Code Ann. 8§ 103.001 to 103. 154;

W/-- W Va. Code Ann. 14-2-13a.

(n26) Foot note 242. AL-- Ala. Code § 29-2-159. ($50,000 per year of
i ncarceration).



